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A. STATEMENT OF THE CASE
Mark Ludvigsen (“Ludvigsen”) was arrested for Driving Under the
Influence (“DUI”) and obtained a Deferred Prosecution for that offense in |
2000.! He was again arrested for DUI on Febi'uary 5,2002.2 During the
2002 incident, the defendant provided breath samples of .25/.23 ‘-Breath
Alcohol Content.®> The defendant was cha_lrged with DUI anci the City
noted its intention to revoke his 2000 Deferred Prosecution for puL? The-
defendant failed to appear‘ at his érraiénment and preliminary revocation
"hearing;S Bench warrants issued for both cases. . Almost three years later,
on January 21, 2005, the defeﬁdant was arrestéd on these warrants.®
During the three years Ludvigsen evaded prose;;ution, the’
'l,egislature amended RCW 46.61_.506, governing the admissibility of
breath tests.” : Effective jtme 10, 2004, thé procedﬁres govern'ing'.
admissibility of breath tests changed. Upon passage of the bill, the state
,tdxicologist imrhediately noted his intention to re&aﬁ the administrative
rules' to eliminate obsoiete énd redundant rules.® Consistent with the
amendments to RCW 46.61.506, the state toxicologigt amended the .

" administrative rules effective June 10, 2004 to defensibly conform with

© N et s W N R

CP 13, 21.

€P 13, 21.

CP 13,21.

CP 13,21.

CP 13,21.

CP 13, 21. .

Laws of 2004, Ch 68 §1 (Attached as A).

WSR 04-12-050 (attached as B).



the legislative rules.” Effective October 23, 2004, the state toxicologist

adopted comprehensive changes implementing the revised adnlissibility
procedures by repealing WAC 448-13 and adopting WAC 448-16 for
brea}fh testing in Washington.'° | |
At hearing on May 17, 2005 the trial court rej eéte‘d the procedures

n sffect and relied upon the former procedures to govern ’the admission of
Ludvigsen’s breath test.! The trial court concluded ths City could not
meet the former requirements for foundation based upon the reasoning in
Seatt.le v. Clark-Munoz, 152 Wn.2d }39 (2004) and suppressed the breath
test result.'” The defense moved to dismiss thé néw DUI case and the
revocation-} in light of the suppression and the ~coﬁ1’c granted the motion
pursuant to RALJ 2.2(d)2)." |

| On RALJ appeal by the City, the Superior court réversed the
suppfessiOn, concluding that the trial court should have applied ‘the
gdmissibility rules in effect’on‘the date of the hearing unless Ludvigsen
had a vested right to fhe rulss.in effect.”* The RALJ court reasoned WAC
448-13 did not create a \(/ested. right, and the lsgislature and state
toxicologist were free to amend those rulles.b15 Discretionary rev@sw ‘was

requested, with thé agreement of the City, and this review follows.

B. ARGUMENT

? "WSR 04-12-051 (attached as C). \
10 WSR 04-16-062 (attached as D); WSR 04-19-144 (attached as E).
- CP 10.

12
!
13

14
15

CP 10.
CP 11.
CP 43-44.
CP 43-44.



Ludvigseil argues applying ainended RCW 46.61.506 and WAC
448-16 (“the 2004 Amendments™) to his case violates the prohibition on
ex post fa;z‘o laws and violates due process. Issues involving application of
a statute to a specific set of facts are reviewed de novo.'® When a lower -
court’s decision turils upon a legal issue, tlle court of appeals.considers the
issue de novo.!” A reviewing court considers legal conclusions de novo.*
We address Ludvigsen’s substantivc arguments below. “ The ﬁrst

)

poi‘tion briefly discusses the Seattle oidinarics under which Ludvigsen was
charged and the state statute it mirro'rs., Because the City ordinanse and
the s’iate statute governing admissibility of breath tests are precisely the
same, the facl Ludvigsen was charged under the City ordinapce is
. irrelévant to any legal issues raised herein. |
‘Next we analyze the 2004 émendments to establish that evidence
rules do not operate retfoactively merely by affecting -zicts that predate the
law. Evidentiary rules operate prospectively from their effective date in
subsequent 'eviclentiary proceedings when those hearings are the:
precipitating event. No ex post facto or due process Violatisns arise when
legislative enactments affect only future admissibilit}i hearings.
Finally, we examine Ludvigsen’s argument as if tlie 2004

Amendments are retroactive. We demonstrate that his constitutional rights

are not violated by altering what appears in evidence when the

16 State v. Kistner, 105 Wn. App. 967, 21 P.3d 719 rev. den. 145 Wn.2d 1003 (2001).
17 State v. L.W., 101 Wn. App. 595, 6 P.3d 596 (2000).
18 State v. Holmes, 108 Wn.App. 511, 31 P.3d 716 (2001).



prdsecution’s evidentiary burden at trial remains the same. Ludvigsen

acquired no vested rights to the former procedures by his mere expectation

~

they would continue and the legislature was free to amend them.

1. - The fact Ludvigsen was charged under the City’s Ordinance and
not the State statute is irrelevant to our legal analysis because the

City law and the State law governing admissibility of breath tests

~ rely upon identical standards. ' '

Ludvigsen consistently -refers’ to the Seattle ordinance under which
he was chafged, ‘implying it alters the legal analysis herein. It does not.
RCW 46.61.506(3) governing admissibility of breath tests states:

Analysis of the person’s blood or breath to be considered ,
valid under the provisions of this section or RCW '
-46.61.502 or 46.61.504 shall have been performed
according to methods approved by the state toxicologist

and by an individual possessing a valid permit issued by the

state toxicologist for this purpose: ... ‘ g

Seattle’s SMC 11.56.020(J) mimics the statute and states:

\ Aﬁalysis of a person’s blood or breath to be considered -
valid under the provisions of this section shall have been
performed according to methods approved by the State

- Toxicologist and by an individual possessing a valid permit
issued by the State Toxicologist for this purpose.

Seattle’s local ordinance mirrors the Sfate’e édﬂliséibility previsions for
breath tests. As it must to maintain uniform vehicle laws.® The fact
Ludvigsen was charged with DUI under a Tocal ordinance is irrelevant. .
Accordingly, our analysis refers only to the state statute in this discussion.

2. The 2004 amendments do not act retroactively merely by affectir_lg
conduct that predates enactment of the amendments. Instead, the

-2 Seattle v. Williams, 128 Wn.2d 341, 908 P.2d 359 (1995)(City ordinance preempted by state law
which requires traffic laws be uniform throughout the state).



2004 amendments act prospectively to affect admissibility
proceedings conducted after their effective date.

Ludvigsen argues that applying,aménded RCW 46.61.506 and . N
WAC 448-16 (“the 2004 Amendmenté”) to his 2002 DUI case is the
retroactive appli;:ation.of alaw. A stat_uté does not operate retroactively
merely because it is applies to conduct predating the statute’s enactment.*

A statute operates prospectively when the precipitating event for its

21

" application occurs after the effective date of the statute.?! To determine

the precipitating event giving rise to application of a statute, a court Ihay

-look to the language of the statute and the subject matter regulated by the

s’catu’te.22

The 2004 amendments to RCW 46.61.506 relate to admissibility of .

1

‘ breath tests and the standards judicial officers apply‘during breath tesf
' 'admissibility hearings.”® The legislative preamble to the 2004
Amendments states, in relevant part:

To accomplish [the goal of swift and certain consequences
for those who drink and drive] the legislature adopts standards
governing the admissibility of tests of a person’s blood or
breath. These standards will provide a degree of uniformity
that is currently lacking, and will reduce the delays caused by -
challenges to various breath test instrument components and
maintenance procedures. Such challenges, while allowed, will -
no longer go to admissibility of test results. . i

20 Spatev. TK., 139 Wn.2d 320, 330, 987 P.2d 63 (1999). |

21 7K., 139 Wn.2d at 229; State v. Holsworth, 93 Wn.2d 148, 154, 607 P.2d 845 (1980)(challenge to
present use of prior unrepresented plea in criminal sentencing is not “retroactive).

22 T K., 139 Wn.2d at 331-32 citing In re Estate of Burns, 131 Wn.2d 104, 110, 928 P.2d 1094 (1997)
3 City of Fircrest v. Jensen, . Wn.2d __ (filed Oct. 5, 2006)

24 Laws of 2004 Ch. 68 §1.



Tﬁe language of the 2004 Amendments concerns admissibility standards
for use in admiésibility proceedings and directs that existing procedures
will “no longer” delay trials or foster cénﬂicting results. According to the
plain language of the statute, ‘the precipitating event for the 2004

| Amendments is the~admissibility hearing. | |
The motion to suppress that Ludvigsen seeks to resurrect herein
| was particularly a target of the 2004 Amendmenﬁ. The 2004 Amendments |
replaced the former admissibility procedures in WAC 448-13 to end
statewide inqonsistent results ih admissibility proceédings and time-
consuming pre—trial’delays. During the passage of these 2004 legislative
émendments, only one significant DUI issue was beforé the court—the
issue discussed in Clark-Munoz.> Aé with the prior challenges in Canﬁon
v. DOL* and Seattle v. Allison,'é 7 the issue in Clark-Munoz involved the
- theronmet\erﬁcémponent of the» breath test program. Thus, while the 2004
legislative améndments generally end “challenges to various breath test
: components and maintenance procedures”, it speci{ically contemplates the
Clark-Munoz issue Ludvigsen raised at hearing below. Thermometer
documentation was speciﬁcally deleted as a prerequisite to admissibility
under the 2004 Amendments and Ludvigsen’s complaint became a
questio.n'\for the jury to consider.?® Remedial statutes _should be construed

in light of the prior common law, the mischief to be remedied, and the

25 Seattle v. Clark-Munoz, 152 Wn.2d 39, 93 P.3d 141 (2004).
26 Cannon v. DOL, 147 Wn.2d 41, 50 P.3d 627 (2002).

27 Seattle v. Allison, 148 Wn.2d 75, 59 P.3d 85 (2002).

28 RCW 46.61.506(4)(c).



refnedy p'rovided; so as- to euPpress the mischief and advance the
remedy.”® Courts interpret the coverage provisions ef remedial statutes
broadly, and the limitations on coverage narrowly.39
In considering the scope of the 2004 Amendments, this court

. shouid strictly the former laws, enactments in derogation of the common
law. The court m State v. }Bakersll enunciated ‘the factors governing
admission of a- breath test under the common law. The foundational
requirements of former WAC 448-13 construed in Clark-Munoz are in
derogation of the common-law requirements in Baker.>* .Laws in
fder_ogatio‘n of the common law are strictly construed.” In strictly
construing Iaws in derogation of the‘ common law —the court in State v.
Clevmger and again 1n State v. Pope 35 held that statutes governing the
‘admissibility of marital statements are governed by the law in effect on the
date of the hearing and not the date of the incident.- Strictly construing the
effect of the former laws and WAC 448-13 entails limiting ‘them by -

| epplyihg the 2004 amendments to every pending case.

In addition to the language of the statute, the court may also

consider the subject matter addressed by the provisions in question.36 The

2% Peet v. Mills, 76 Wash. 437, 136 P. 685 (1913).

30 Sabastian v. State Dept. of Labor and Industries, 142 Wn.2d 280, 12 P.3d 594 (2000)
reconsideration denied.

31 State v. Baker, 56 Wn.2d 846, 355 P.2d 806 (1960).

32 City of Fircrest v. Jensen, (filed Oct. 5, 2006)(“[I]n 2004, this court deviated from precedent and
suppressed numerous BAC tests based on a failure to comply with a WAC that did not concern one. of
the four Baker requirements.”).

33 Kellerv. City of Bellingham, 92 Wn.2d 726, 600 P.2d 1276 (1979).

3¢ Statev. Clevinger, 69 Wn.2d 136, 417 P.2d 626 (1966).

.35 Statev. Pope, 73 Wn.2d 919, 923-24, 442 P.2d 994 (1968)

3¢ TK,139 Wn.2d at 332



focus of the 2004 Amendments coﬁcerﬁé admissibility of evidence.*” Our
courts consistently hold that the rules in effect on the. date of hearing
govern thg admissibility of evidence.38_ The defendaﬁt bears the risk of any
intefvening changes in evidentiary' law and will not be heard to complain
that his flight from prosecution advantaged the State.*

In Letourneau v. Dept. of Zz’censing,40 the court applied the 2004
revisions to RCW 46.61.506 to determine the\ admissibility of a b.reath test
conducted before the effective date of the 2004 Amendments..41 Similarly
in State v.vLong,42 the court applied the law in effect at trial to admit into
evidence the defgndaﬁt’s refusal to submit to breath testing after his DUT
arrest. Had the Long court applied the law in effect on the' date of the
arrest and test refusa‘l,‘ the evidehcé would have been inadmissible under .
the.court’s prior holding in State v. Zwicker.* Importantly, the text of the
2004 Amendments includes ,reference_ to State v. Long, notiné the
authority of ’_che legislature to enact these rules.** In »Secyzz‘z‘le v. Carnell,®®
the defendant alleged the ,pros‘ec'u’tion faileci to establish foundation f’or
admission of the test result. | In rejecting the foundational ‘challehge, the

- court applied the foundational requirements adopted after the )February 13,

37

T 38

See e.g. Czty of Fircrest v. Jensen, (ﬁled Oct. 5, 2006).
See e.g. State v. Clarke, 86 Wn. App. 447, 452-53,936 P.2d 1215 (1997) citing United States v.

Rivera Diaz, 538 F.2d 461, 464 (1* Cir. 1976).

39
40
41
42

] 43

44

45

Clarke, 86 Wn.. App. at 452.

Letourneau v. Dept. of Licensing, 131 Wn. App. 657, 660, 128 P:3d 647 (2006)
Letourneau, 131 Wn. App. at 660 (defendant arrested on April 29, 2004).

State v. Long, 113 Wn.2d 266, 271 FN 15, 778 P.2d 1027 (1989).

State v. Zwicker,105 Wn.2d 228, 713 P.2d 1101 (1986).

Laws of 2004, Ch 68 §1.

Seattle v. Carnell, 79 Wn. App. 400, 405, 902 P. 2d 186 (1995).



i991 date-of-violation. In Asphalt v. Dep’t Labor & Indus.,@ the court

admitted the state toxicologist’s blood test result when the statute

governing its admission was amended shortly before trial and almost three
years afier the incident. The Asphalt court applied the receint eimendment
because “It cioes not involve any vested rights, obligations, duties or
disabilities, but is merely a rule of evidence.”*’

Consistent with the intention stated in the 2004 Amendments, the
admissibility rules should apply to every adniissibility hearing conducted
after June 10, 2004,. Applying the 2004 Anieiidments is consistent with
the court’s longstanding' practice of alciplying the admissibility rules in
effect on the date of the hearing to eversr pendiiig case.

3. The procedures in the 2004 Aniendments are remedial and apply to
_ all admissibility hearings arising after the effective date of the statute.

Statutes are pregumed to operate prospectively, unless remedialin
nature or unless the Legislature provides for retroactive application.48 A
statute that relates to practice, procedure, or remedies and does not affecta -

substantive or vested right is presumed to operate in every case upon its

9

effective date—the reverse of the standard presumption.4 This general

presiimption of retroactivity of procedurai statutes applies to criminal

L

statutes.”’ Where an amendment to a criminal statute affects neither the

definition of the crime nor the penalty for the crime, the rule of strict

Asphalt v. Dep’t Labor & Indus., 19 Wn. App. 800, 578 P.2d 59 (1978).
Asphalt, 19 Wn. App. at 805. _

State v. McClendon, 131 Wn.2d 853, 861, 935 P.2d 1334 (1997).

State v. Hodgson, 44 Wn. App. 592, 602-03, 722 P.2d 1336 (1986).
Hodgson, 44 Wn. App. at 602-03.



construction should not override the general rule that a procedural statute

51

1s. presumed.to operate in all cases.” Under this exception to the general -

rule, remedial statutes are applied retroactively if retroactive application

- would further the remedial purpose of the statute.”

J Under fhis analysis the 2004 Amendﬁents are applied retroéCtively '
unless the court concludes Ludvigsen has a substantive or vested right to -
the former procedures. In State v. Long” the court faced an almost
identical cucumstance to our own here1r)1 The Long court had previously
reviewed RCW 46.61.517 in State v. Zwicker’* and concluded that statute

failed to establish that evidence of a breath test refusal is admissible at

trial.  The Long court was forced to revisit the issue bcéause the

legislature revised RCW 46.61.517 before Zwicker was published. Eight

days before the revised amendments became effective, Long was arrested
and refused his breath tést. If the law in effect on the date of Long’s
refusal govemed, the refusal would be suppressed under the prior ruling in
Zwicker. However, consistent with the general rlile, the 'Lon'g court
applied the remedial law in effect on the date of the trial, not when the test
was refused. The Long court states:
The 1986 amendment to RCW 46.61.517 became effective
on June 11, 1986, 8 days after the defendant’s arrest. The 1986
version applies here, however, since statutes that relate to
practice, procedure or remedies and which do not affect a

contractual or vested right or impose a penalty will usually be
~ held to apply to pending causes of action. Godfrey v. State, 84

> Hodgson, 44 Wn. App. at 602-03.

In re Park at Dash Point L.P., 152 B.R. 300, affirmed 985 F.2d 1008 (1991)
State v. Long, 113 Wn.2d 266 778 P.2d 1027 (1986). :
State v. Zwicker, 105 Wn2d 228, 713 P.2d 1101 (1986).
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Wn.2d 959, 961, 530 P.2d 630 (1975); Poston v. Clinton, 66
Wn.2d 911, 915-16, 406 P.2d 623 (1965); see also Superior
Asphalt & Concrete Co. v. Department of Labor & Indus., 19
Wn. App. 800, 805, 578 P.2d 59 (1978)(amendment to
evidentiary statute may be applied retrospectively).>
| Siinilarly, in Seattle v. Carnell’® the defendant alleged the prosecution
failed to establish foundation for admission of the BAC result. In
r'ej'ecting the foundational challenge, the court appliéd' the foundation
’ requirements adopted after the February 13, 1991 date-of-violation,
stating:
[Thhe current WAC procedures and protocol (WAC 448-13-
010 through —200) were effective as of March 29, 1991, thus
- in effect at the time of trial. Contrary to [defendant’s] claims,
neither these sections (nor the.former sections WAC 448-12) of
the Washington Administrative Code, nor CiRLJ 6.13
establishes as a requirement for admissibility testimony as fo
the chain of custody of the simulator solution.”’

In State v. MacKenzie®® the court concluded the breath test
admissibility procedures in WAC 448-13 are not substantive and create no
vested rights.; Since forfner WAC 448-13 is not substantive, ‘Ludvigsen
acquired no vested rights under these rules. Accordingly, the legislature
was free to amend the breath test admissibility procedures and these
proceduresvpresumptively apply to ev_éry pending case.

Finally, in' Letourneau v. Dept of Licensing’ 9 the court held that the

June 10, 2004 amendments are curative and remedial and applied the

amendments to a test conducted before the effective date of the -

55

s7
58
59

Long, 113 Wn.2d at 271 FN 15.

Carnell, 79 Wn. App. at 400.

Carnell, 79 Wn. App. at 405 (emphasis added). .

State v. MacKenzie, 114 Wn. App. 687, 699, 60 P.3d 607 (2002).
Lefourneau, 131 Wn. App. at 660. '

11



amendments.®® The Lefourneau court’s reasoning is also supported by the
presumption that a legislative enactment amending an act to conform with
its original intent, after controversiés arise, is considered to be clarifying,
remedial, and curative.®! Herein, the 2004 "Amendments address the
specific issue later resolved in Clark-Munoz. As the Clal;k-Munoz Qpinion
documents, the étafe toxicologist specifically did not i_ntend'to adopt the

technical definition of certain terms applicable to thermometer ’ces’ting.é2

" Rather, the state toxicélogist published his interpretation on the intent of

WAC 448-13-035 in Wash. St. Reg. 01-17-009 (Aug. 2, 2001). The 2004

- Amendments ended this debate, and they did so before the court issued its

opinion in Clark-Munoz. ®

An améndatory act constitutes a repeal to ’the extent it is’
inconsiétent with the act it amends.** Repeal of an act does not extinguish
vested righj:s.l65 HOWever, as noted in 1vboth MacKenzie and Letourneéu,
WAC 448-13 does ﬁot '.c.reate\ vested ﬁghts. Absent a saﬁngs clause

indicating pending-cases are preserved, a repealing act terminates all rights

“dependant upori the repealed act and all proceedings based upon it.% The

legislature did not enact a saVings clause to preserve the former rules in

60

Letourneau, 131 Wn. App. at 663.

81 Johnsonv. Continental West, 99 Wn.2d 555, 560-62, 663 P.2d 482 (1983)

62
63

Clark-Munoz, 152 Wn.2d at 46.
Bowen v. Statewide City Emp. Retirement System, 72 Wn.2d 397 433 P.2d 150 (1967)(amb1gu1ty

surrounding statute is an indication of legislative intention to clarify law by later amendment).
8% Cuazzanigi v. General Elec. Credit, 132 Wn.2d 433, 441, 938 P.2d 819 (1997) citing Council of -
Camp Fire v. Revenue, 105 Wn.2d 55, 711 P.2d 300 (1985). '

85 Council of Camp Firé v. Revenue, 105 Wn.2d at 63.

8¢ Cazzanigi, 132 Wn.2d at 441.
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pending cases.”’ In our circumstance, the legislature not only adopted
eXclusive factors governing the procedures for breath testing, the state
toxicologist conceded this rendered many parts of the existing WAC 448- -
13 obsolete. Consequently, he repealed the former procedures in WAC
448-13—did not authorize a sar/ings clause to allow the existing
regulations to survive repeal in ‘pending cases—and implemented new
WAC 448-16. | -

In particular, rights in derogation of the common-law do not

smlve repeal of their authonzmg statute 8 At common-law, all relevant

) ev1dence is admissible.* Because the former breath testmg procedures
exclude evidence orr the basis of proeedural compliance, and not
relevaneem, they are in derogation of the.common-law. Accordinglsf, any
procedural ﬁghts that arose under the former administrative code died with
the repeale of those administrative procedures.

The t’ procedural nature. of the 2004 Amendments create a
presumption they are intended to apply to every pencting case. ;Applying_ ‘
them to pending cases furthers the ‘stated rrltention of the 2004
‘Amendments. Our court has censistenﬂy held that the legislative rules‘
governmg admission of the breath test are procedural and create no vested

rights. Finally, the 2004 amendments are curative and remedial because

67 E.g. State v. Kane, 101 Wn. App. 607, 5 P.3d 741 (2000)(RCW.10.01.040 is savings clause and

preserves prosecutions for crimes committed under repealed statute). i

88 Seattle Rendering v. Darling Delaware Co., 104 Wn.2d 15, 19, 701 P.2d 502 (1985)

89 See e.g. Keisal v. Bredlick, 192 Wash. 665, 74 P.2d 473 (1937).

7 Tn neither Clark-Munoz, Seattle v. Allison, nor Cannon v. DOL did the defense allege the breath test
results were scientifically inaccurate or unreliable.
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they address the controversy raised in Clark—Munoz while thaf controversy
was raging statewide and the amendments were effective before. any
judiciél opinion Was issued . |

4.  Applying the 2004 Amendments does not offend the prohibition on

ex post facto laws because the changes do not alter the quantum of
evidence necessary to convict the defendant of DUI.

Ludvigsén argues that applying the 2004 Amendments to him
violates the ex bost Jacto clauses of both thé State and Federal
constitutions. Despite the oﬁportunity to raisé the issue on RALJ review
below, Lﬁdvigsen failé,d to do sb. He now raises the :issue for the first
time helrein.:71

The ex post facto prohibitioﬁ is addressed to laws, _“whatever their
form which make innocent acts criminal, /alter.thé nature of the offense, or :
‘increase the punishment.””* The Uni{ed States Supreme Court defines ex
post factb lav'v.sb as those falling within four i:ategories: 1) Every law that
niakes an innocent action done before the passiﬁg the law, criminél; 2)
Every law that aggravates a crime, or makes it greater than it was when
committed; 3) Every law that changes to inflict greater punishment than
the law allowed when the crime was committed; 4) Every law thé;t aitefs
vthev légal rules of evidence and receives less, or different test‘imc;ny, fhan

the law required at the time of the commission of the offense, in order to

convict the offender.”

7% See e.g. RAP 2.5(a) Errors raised for first time on review.

- "2 Collins v. Youngblood, 497 U.S. 37, 110 S.Ct. 2715, 111 L.Ed.2d 30 (1990).
" 73 State v. Clevinger, 69 Wn.2d 136, 141, 417 P.2d 626 (1966), quoting Calder v. Bull, 3 Dall. 386,
390, 1 L.Ed. 648 (1798).
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Ludvigsen relies upon the last Calder category, clainﬁné the 2004
Amendments permit leés evidence than the law required at the time of his
offense in order to convict him. In Hopt v. Territory of Utah,™ the court
considered this fourth category. | This lengthy quote is instructive:

Statutes which simply enlarge the class of persons who
may be competent to testify in criminal cases are not ex
post facto in their application to prosecutions for crimes
committed prior to their passage; for they do not attach
criminality to any act previously done, and which was
innocent when done, nor aggravate any crime theretofor
committed, nor provide a greater pumshment therefor than
was prescribed at the time of its commission, nor do they
~ alter the degree, or lessen the amount or measure, of the
proof which was made necessary to conviction when the
crime was committed. The crime for which the present
defendant was indicted, the punishment prescribed therefor,
and the quantity or the degree of proof necessary to
establish his guilt, all remained unaffected by the
subsequent statute. Any statutory alteration of the legal
rules of evidence which would authorize conviction upon
less proof, in amount or degree, than was required when the
offense was committed, might, in respect of that offense, be
obnoxious to the constitutional inhibition upon ex post
facto laws. But alterations which do not increase the
punishment, nor change the ingredients of the offense or-
the ultimate facts necessary to establish guilt, but—Ileaving
untouched the nature of the crime and the amount or degree
of proof essential to conviction—only removes existing
restrictions upon the competency of certain classes of
persons as witnesses, relate to modes of procedure only, in
which no one can be said to have a vested right, and which
the state, upon grounds of public policy, may regulate at
pleasure. Such regulations of the mode in which the facts
constituting guilt may be placed before the jury can be
made applicable to prosecutions or trials thereafter had,
without reference to the date of the commission of the
offense charged.”

7 Hoptv. Territory of Utah, 110 U.S. 574, 588, 4 S.Ct. 202, 28 L.Ed.2d 262 (1884)
s Hopt 110 U.S. at 589-90, 4 S.Ct. at 210.
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The 2004 Amendments do not alter in the least the evidence
necessary to convict Ludvigsen of DUL  Under the fomer or the current
procedure, the" State must prove each element of the charge of DUI
be&ond-a—reasonéble-doubt—including the accuracy and reliability of the
breath | test.”S Accordingly, the prose'cution"s trial Burden remains
completely unchanged and neither less nor different evidence is reqﬁired '
for conviction. Ludvigsen’s argument is mérely that some é\fidence of his
intoxication might be excluded if the former procedures remained in
effecf. Like the circumstance in Hopt, while the evidence édmitted at trial

may be altered, that is not the test for an ex post facto violation. Under

. Hopt, merely changing procedures relating to the admissibility of evidence.

at trial is not sufficient to violate the ex post facto clause. ,
" The court in Collins”’ affirmed the limitations of the original

Calder categories and affirmed ex post facto challenges apply only to
penal statutes.”® The Collins court states:

.As cases subsequent to Calder make clear, this [alters the

legal rules of evidence] language was. not intended to

proh1b1t the application of new evidentiary rules in trials for

crimes committed before the changes. »7

The Collfns COUItI held that the fourth Calder category prevénts laws that

“deprive one charged with a crime of any defense available adcording to

76

RCW 46.61.502; State v. Franco, 96 Wn.2d 816, 828, 639 P.2d 1320 (1982).

7 Collins v. Youngblood, 497 U.S. 37, 110 S.Ct. 2715, 111 L.Ed.2d 30 (1990).

78
79

Collins, 497-U.S. at 43 FN3.
Collins, 497 U.S. at 43 FN 3 citing Thompson v. Missouri, 171 U.S. 380, 386-87, 18 S Ct. 922

924-25, 43 L.Ed. 204 (1898).
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law at the time when the act was committed.”® The court explains a

" protected “defense” is one based upon an affirmative defense of

justification or excuse because eliminating such é defense expands the
scope of a crime ‘after\ it was committed.®! The Collins court expressly
overruled Kring v. Missouri®* because the ex post facto ciause is not
violated b3; procedural changes that arise before trial and do not provide a
legal defense to the qﬁarged crime. Likewise, the court iﬁ Carmell v.

Texas,® iterates the prohibition on reducing the quantum of evidence

\

necessary to'meet the prosecution’s trial burden.

Herein, the 2004 Amendments are neutral procedural rules enacted

~ by the legisléture.' They are not penai laws in that ;chey'do riot' alter the

elements or the penalty for any crithe.¥* The 2004 Amendments also affect

no affirmative defenses,\ justifications, or legal excuse to the crime of DUL

" Unlike the circumstance in Carmell,®® the prosecution’s evidentiary

burden herein reniaiﬁé the same before‘ and after the changes.’ Aﬁd unlike
Carmell, a breath ‘test result is itself inSﬁfﬁciént-to convict Ludvigsen for
DUL® In addition to pfe-trial admissibﬂity, the prosecution must'prov;a
the bfé.ath test result is acCurafe and reliable beyond a reasonable doubt.*’

The 2004 Amendments are procedural refinements, consistent Withi,the ‘

80 Collins, 497 U.S. at 52.
81 Collins, 497 U.S. at 49.
82 Kring v. Missouri, 107 U.S. 221, 2 S.Ct. 443, 27 L.Ed. 506 (1883).

83
84
85

Carmell v. Texas, 529 U.S. 513, 532-33 FN23, 120 S.Ct. 1620, 1643 (2000).
Alderman v. Timpani, 56 Wn.2d 20, 21, 351 P.2d 163 (1960). ‘
Carmell, 529 U.S. at 552, 120 S.Ct. at 1643 (revision to statute allowing conviction upon

uncorroborated testimony of minor violates Calder by authorizing conviction upon less evidence).
8¢ State v. Straka, 116 Wn.2d 859, 875, 810 P.2d 888 (1991)(“Breath test evidence alone is not

conclusive evidence of the per se offense™).
87 State v. Franco, 96 Wn.2d 816, 828, 639 P.2d 1320 (1982)
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original intent of the state tQXicologist which did no_f alter in the least the
State’s burden at trial. While the Collins c;>urt noted the historical
amblgulty of relying upon a “procedural’; or “substantive” distinctions, the
Collins court explains that, ‘.‘While these cases do not explicitly define
- what théy mean by the word ‘procedural,” it is logical to think that the.

term refers to changes in the procedures by which a criminal case is

adjudicated, as opposed to changes in the substantive law of crimes.”®

Consistent with the recent opinion of Cizy of Firc}est V. Jensen,89
our court characterizes the r\evisions to RCW 46.61.506 as procedures
reylat‘ing to the 'admissibility of breath tests. Lud\%igsen’s arguinent. tﬁat
applying the 2004 Amendments violates the ex post facto clauses.of either

the Washington or F ederal Constitutions is without merit.

5.- The 2004 Amendments do not violate the defendant’s due process
rights by any “fundamental unfairness”. |

Ludvigsen argues that_ applying the 2004 Amendments to him also
violates his constitutional due process rights. He acknowledges his due
process concerns in the application of retroactive legislation are the same

as' those encountered in his ex post facto analysis.”

Accbrdingly,
Ludvigsen’s due process analysis largely restates hls ex post facto
argument. For example, he éites\Talavéra v. Wainwright, 468 F.2d 1013,
1015-16 (5™ Cir. 1972) in support éf his theme that ‘Fhe vconstitutioﬁ‘

. prohibits retroactively applying an amended law “in such a way that 2

8¢ Collins, 497 U.S. at 45. :
85 City of Fircrest v. Jensen, (filed Oct. 5, 2006).
%0 Ludvigsen Opening Brief at 35.
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person accused of a criminal offense suffers any significant prejudice in
the presentation of his defense.” However, Talavera v. Wainwright relies
upon Kring v. Missouri as authority for its ﬁosition—_—the case re\{ersed by
our supreme court in Collins on this issue. Kring provides no support for
Ludvigsen. Ludvigs‘en aléo recites a portion of the ex post facto aﬁalysis
. from Carmell, however he omits any .reasom'n‘g re_lating‘ his quotation to

91

any due process analysis.” Extracting partial quotes from Carmell and

labéling breath test evidence ‘as “insufficient as a matter of law” undér the
former procedﬁres is’ not illuminating. Every ex .post quz‘b challenge
concerns the application of a ﬁew law to a pre-existing circumstance and
the defense claim is always that the new law should not apply to allow

92

formerly inadmissible evidence. Nei‘thet labels nor citation to ex post

facto analysis advances Ludvigsen’s due process argument.

Similarly misplaced is his reliance ‘upon Railroad Retirement

Board v. Alton R. Co., 295 U.S. 330, 55 S.Ct. 758 (1935) wherein the

cqurt concludés the legislature altered contract rights and appropriated
private property by its sweeping railroad pension l;aws. .Neithe),r property
| nor contracts are at issue in our own case and Ludvigsen cannot analogize
his circumstance to te?<t~book examples of vested rights involving real or
personal property affected by revised laws. |
Statutes are presumed constitutional and the party challenging

them has the burden of proving unconstitutionality beyond—(a—reaSOnable-

91 Ludvigsen Opening Brief at 35-3 6, citing Carmell at 532-3.
92 See e.g. Thompson v. Missouri, 171 U.S. 380, 18 S. Ct. 922, 43 L.Ed. 262 (1884)(affirming new
law permitting handwriting testimony supercedes former rule that such evidence is incompetent).
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doubt.” In—order to invoke the limitations of due process, it must be
shown tﬁat the government activity involved violates a specific
constitutional -riéht of the defendant.”® For example, in South Dakota v.
Neville'9 3 the defendant alleged a violation of his right to silence when th¢ ‘
government used his reﬁlsai to perform the breath test as evidence at trial.
The Neville court rej ected the due process argument, concluding thev
defendant was not unfairly tricked By allowing into evidence a refusal

- without a prior warning that the r_efusal Would be aidmittéd at the criminal
trial. In our own\ cas;e, Ludvig_seﬁ argues the unfairness of his
circumstance fs that he could have had the breath test suppressed anytime |
prior to thé 2004 Amendment’s’effective date of June 10, 2004;but not

" after ‘that date. In other words—despite a twenty-eight month oppoﬁum'ty '
to make his motion o suppress, a legal obligatioﬁ corripelling his
appearance in court on these cases, public notice of the passage of the
2004 Amendments on March 22, 2004, and a 90-day delay before it took
effect on June 10, 2004—Ludvigsen 'thinks he still shoulci now hav¢ an
opportuhity to suppresys the evidence. We disagree.

| As: :Clark-Mun.oz docﬁmenté, the state toxicologist did not intend to

create the documentary requirements that court later implied.96

Ludvigsen’s test was performed in exactly the manner the state

%3State v. Hernandez-Mercado, 124 Wn.2d 368, 380, 879 P.2d 283 (1994).

% State v. Myers, 102 Wn.2d 548, 551, 689 P.2d 38 (1984); But see State v. Lively, 130 Wn.2d 1, 20,
921 P.2d 1035 (1996) (due process violation based upon police misconduct need not allege conduct

. violates constitutional right of defendant). o .

95 South Dakota v. Neville, 459 U.S. 553, 565, 103 S.Ct. 916 (1983).

% Clark-Munoz, 152 Wn.2d at 46.
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toxicologist intended, with exactly the protections the state toxicologist
intended and with ﬁo evidence the test is inaccurate. Lafter——after.the state
toxicologist published his interpretation of WAC 448-13-035 in Wash. St.
Reg. 01-17-009 (Aug. 2, 2001), after Ludvigsen’s breath tést, and after the
legislature took steps to. clarify its intention regarding these purely
procedural challeﬁges—the Clark-Munoz court issued its opinion upon
then defunct WAC 448-13-035. Theée faqts do not present outrageous .
conduct thét shocks the universal sense of fun.d'ar.nental fairness.”’ -
In State v. Straka, 98_» the defense élleged a due ‘process violation
‘based upon thé state to,xicqlogist’s failure ;co approve a:qd design breath
test h«._ethgds before) ‘their implementation, as requirgd by RCW
B 46.61.506(3). -The Straka court réjected the chgllenge, noting the statute
requires the state toxicologist mérely “approve” the methods, ‘Whethc,\r’
before or after the test. A defendant need not have any awareness of the
“approved methods” for a br.eath test be('_:ause they need not be approved
on the date of the t‘esf. No due process “fundamental unfairness” arises by -
allowing reme&ial legislation to close an unint‘entio.hal loophole.99
6. The 2004 Amendments do not affect any vested rights and do not
affect the defendant’s rights under the implied consent statute

because they clarified only procedural issues and effected no
substantive changes. :

7 State v. Lively, 130 Wn.2d 1,19, 921 P.2d 1035 (1996).

- 98 Statev. Straka, 116 Wn.2d 859, 874, 810 P.2d 888 (1991).

%9 State v. Ford, 110 Wn.2d 827, 833, 755 P.2d 806 (1988)(“The ultimate concern of the judiciary is

* that the methods approved result in an accurate test, competently administered, so that a defendant is

- assured that the test results do in fact reflect a reliable and accurate measure of his or her breath
content.”). '
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Ludvigsen also asserts that applying the 2004 Amendments affect
a yested'right. Ludvigsen attempts to create this vested right by linking '
his interpretation of the law to the general‘ “everyone-knows-the-law”
presumption to claim an expectation that the law in effect on thé date of
his arrest would govéfr;. The érgument is without merit.

o First, Ludvigsen’s claim ignores this courf’s prior decision in Sfaz‘e
v. MacKenzie, expressly stating thz;t one does not acquire vested rights to
the breath test procedures in WAC 448-13. Ludvigsen did not aéquire a
vested right to WAC 448-13-035 siinplybecause that rule existed on the
date df his arrest. As évidencéd by other opinions in other contexté, our
courts generally allow procedural chanées in pending cases.!®

I‘Ludvigsén then relies upon the general p'resumption' that “people

. are presumed to know the law” and argues this sdmehow creates an
_ expectaﬁon the State would be bound to the law in effect’at his arrest. The
argument 1s mlsconcelved Every sane person 18 presumed to know the
law.'"" However, “the law of which we speak is the proscrlbed conduct

in penal s‘tatu’ces.lo2 Applied herein, Ludvigsen is presumed to know that

driving in Washington under fhe influence of alcohol is a crime. He is not

100 See e.g. State v. Olmos, 129 Wn. App. 750, 120 P.3d 139 (2005)(motion to dismiss denied where
former procedural rule governing speedy trial would have allowed for dismissal for due diligence
failures, but speedy trial rules in effect at time of hearing revised to specifically exclude ’
Striker/Greenwood due diligence claims); State v. Rogers, 127 Wn.2d 270, 278-79, 898 P.2d 294
(1995)(legal obligation under Baker extinguished by new requirement for drivers to notify DOL of
new address, thus no obligation for DOL to seek drivér’s address after effective date of amendments).
101 State v. Patterson, 37 Wn. App. 275, 282, 679 P.2d 416, rev. denied 103 Wn.2d 1005 (1984).

102 State v. Spence, 81 Wn. 2d 788, 792, 506 P.2d 293 (1973) rev'd on other grounds, 418 U.S. 405,
94 S.Ct. 2727 (1974)(voluntary act which constitutes a crime is all that is necéssary and defendant is
presumed to know those acts prohibited by law); State v. Cleppe, 96 Wn.2d 373, 380, 635 P.2d 435
(1981) cert den., 456 U.S. 1006 (1982).
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presumed to know the intricacies bf criminal procedure or constitutional

law. Ludvigsen is .not presumed to know the adrﬁinistrative procedures

govemiﬁg the admissibility of breath tests on the date of his breath test.
Ludvigsen then atfempts to bootstrap his misconceix}éd “reasonable

expectation” argument into a claim he did not make a “knowing and

~ intelligent” decision to provide the breath test. As noted above, Ludvigsen

did not establish any expectation to the.breath test procedures in effect. -
Even if he established sugh> an expectation, he does not establish a vested
right by his mere anticipation in the continuance of existing law.'® There
is n6 vested right in an existing law which prlecludes its amendment or -
repeal nor a vested right in the-omission to legislate on a particular
subject.’**

| Substantively, his argument‘is 'similaf to thé}t rejected in State v.

Bostrom.!® In Bostrom, the defense admitted the warnings given to him

accurately reflected the‘re‘quirements of RCW 46.2.308, but argued they'

should have been provided additional warnings beyona those required by .

the statute.'®® The Bostrom court noted that the defense misinterpreted

their prior holdings to imply a legal requirement that does not exist:
.« -
While we remarked that one of the Legislature’s purposes in
enacting the implied consent warnings is to provide drivers an
opportunity to make an informed decision whether to refuse a
breath test, we did not mean to suggest that this underlying
purpose was a requirement which overrode the plain language of
the statute. Whitman, 105 Wn.2d at 281; Gonzales, 12 Wn.2d at

103

- Godrey v. State, 84 Wn.2d 959, 963, 530 P.2d 630 (1975).

104 Id, citing Henry v. McKay, 164 Wash. 526 , 3 P.2d 145 (1931). -

" 105

106

State v. Bostrom, 127 Wn.2d 580, 902 P.2d 157 (1995). -
Bostrom, 127 Wn.2d at 586. :
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~ 897. When the language of a statute is unambiguous, courts may
not alter the statute’s plain meaning by construction. E.g.
Department of Licensing v. Lax, 125 Wn.2d 818, 822, 888 P.2d
1190 (1995); State v. Johnson, 119 Wn.2d 167, 172, 829 P.2d
1082 (1992). - We are therefore, not free to graft onto the
implied consent statute any additional Warnmgs not
contained in the plain language of that statute
Bostrom explains that the prohibition on “misleading or misstated”
dwarnings are limited to analyzing warnings required by the statute. Due
process does not require warnings that the defendant might find helpful or
less confusing, but were not included by the legislatulre.108 As with the
defendant i1_1. Bostrom, Ludvigsen had no legal right to any warnings
regarding the consequences of taking or refusing the alcohol tests, théy are
a matter of legislative grace.'?’ |
Ludvigsen has the burden herein to prove beyOnd—a—reasonable—'
doubt his claim of uncbnstitutionality based upon a due process violation. ,
Neither his factual assertions nor his legal citations support a claim that a
vested right to a driver’s license was violated by any governmental failure
to properly advise him.
Finally, Ludvigsen briefly argues that applying the 2004
. Amendments in his case threatens to extinguish a vested property right to f

his ~driving privilege. His failure to previously raise this argument

107 Bostrom, 127 Wn.2d at 586-87 (emphasis added)
108 See also Roethle v. Dept. of Licensing, 45 Wn. App. 607, 610, 726 P.2d 1001 (1986)(comt will not
infer a warning the implied consent statute does not contain); Moffit v. City of Bellevue, 87 Wn. App.
144 (1997)(police are not free to graft language onto the implied consent warning that is not contained
in the plain language of the statute); State v. McNichols, 128 Wn.2d 242, 249, 906 P.2d 329 (1995)
(Courts are not free to graft language onto the implied consent statute).
199 Bostrom, 127 Wn.2d at 590; Nichols, 128 Wn.2d at 249.
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10 Specifically,

deprives the court of any facts to support his claim.!
whether anyveVidence supports his claim that he had a driver’s license and
what facts support his clairﬁ that he was not properly informed. Revoking
_the license of someone who was not read the implied consent warning

' TLudvigsen does not argue he

" would violate procedural due pfoccss.“
was not provided e)-cactly the warnings required by RCW 46.20.308.
Instead, he merely reargues the failé(i position in Bostrom, that the failure
to provide more than the mandatory ,Wémingé prescribed by the statu’;e
was error. As in Bostrom, Ludyigsen’s argument fails.

C. CONCLUSION
Washington follows the presumintion that laws and rules relafing to
procedlire apply to all pending cases upon their effective date. A DUI
defendant has no legal right to the procedural or evidénce_rules in effect
on the date of his crlme The RALJ court properly con'cluded‘a triél court
épplies the p;écedUral rules in effect on the date of the hearing in a
A pending case. |

DATED this 15th day of November, 2006.

Respectfully submitted,

110 RAP 2.5(a) Errors Raised for First Time on Review.
1% Gibson v. Department of Licensing, 54 Wn. App. 188, 195, 773 P.2d 110 (1989).
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(2) The electrical ‘board and the board of boiler-?rnles shall jointly evaluate -whether
electrical licensing, certification, inspection, and permitting requirements should apply.to

maintenance work on the electrieal controls of a boiler performed by an employee of a service -

company. The electrical board shall report their joint findings and recommendations for
legislation or rule making, if any, to the commerce and.labor committee of ‘the.house of
representatives and the commerce and trade committee of the senate by December 1, 2003
2004. ‘ .

(3) This section expires July 1, 2-904 2005
Approved March 22, »2_004 .
Effective June 10, 2004.

©°  DUITEST—ADMISSIBILITY  , ~

' CHAPTE‘R“ 68

SHB No 8085 . . £ gL

AN ACT Relating to: adxmssﬂnhty of DUI tests; amendlng RCW 46 61 506, reenactmg and
amendmg RCW 46.20.308 a.nd 46.20.3101; and creating a new sectlon : AN

BEIT ENACTED BY THE LEGISLATURE’ OF THE STATE OF WASHIN GTON .

* NEW SECTION. Sec. 1. The legislature finds that prevmus attempts to curtall the - '
incidence of driving while intoxicated have been inadequate. The legislature * further finds

that property Ioss, injury; and death caused by drinking drivers continue’at unacceptable
levels. This act is intended to convey the seriousness with which the: leglslature views this

problem. To that end the legislature seeks to ensure sw1ft and eertain consequences for :

those who drink and drive. ,
To accomphsh this goal, the leglslature adopts standards govermng the- adrmss1b1hty of

‘tests of a person’s blood or breath. These standards will provide a degree. of uniformity that
_ is currently lacking, and will reduce the delays caused by challenges to various breath test

instrument components and maintenance procedures. Such challenges, while allowed, will no
longer go to ad1m551b111ty of test results. Instead, such challenges are to be considered by
the finder of fact in dec1d1ng what weight to place upon an admitted blood or breath test
result.

The leglslatures authonty to- adopt standards govermng the admlss1bﬂlty of ev1dence

- “involving alechol is well established by the Washington Supreme Court. See generally State
. Long, 113 Wn.2d 266, 778 P.2d 1027 (1989); State v. Sears, 4 Wn.2d 200, 215, 103 P.2d 337

(1940) (the legislature has the power to enact laws which create rules .of ev1dence), State v.
Pavelzch 153 Wash. 379, 279 P. 1102 (1929) (“rules’ of evidence are substantive law”)

Sec. 2. RCW 46. 20 308-and 1999 ¢ 331 s 2 and 1999 ¢ 274 s 2 are each’ reenacted and '

amended to read as follows:

(1) Any person who operates a motor vehicle within thlS state is deemed to have glven
consent, subject to the provisions of RCW 46.61.506, to a test or tests of his or her breath or
blood for the purpose of determining the alcohol concentration or presence of any drug in his
or her breath or blood if arrested for any offerise where, at the time of the’ arrest, the
arresting officer has reasonable grounds to believe the person had been driving or was in

actual physical control of a motor vehicle while under the influence ‘of intoxicating liquor or
any drug or was in violation of RCW 46.61.503. Neither consent nor this section precludes a

police officer from obtaining a search warrant for a person’s breath or blood.

(2) The test or tests of breath shall be administered at the direction of 2 law enforcement

officer having reasonable grounds to believe the person to have been driving or.in actual

‘physical control of a motor vehicle within this state while under the influence of intoxicating

liquor or any drug or the person to have been driving or in actual physical eontrol of a motor
Additions are .indicated by underline; deietions' by sirikeout - '205




. warn the river, in substantially the following lariguage, that:

'\permit;’-:-and‘zim BRI R LR Ay
fi(e) If the:driver refuses to.take'the test,

; G
“permit; or privilege to drive will bée suspended, révoked, or denied Tor at least ninety days if
‘the «driver is-age tWenty-one or 6ver-and the test indicates the ‘aleohol doncentration of the .
driver’s breath or blood is 0.08 or more, or if the driver is under age twenty-one and thetest
:indicates the .alcohol: conceritration: of the -driver’s breath: or blood is 0.02: or:more,-or if :the .
driver is under age twenty-one: and the driver:is in violation .of RCW 46.61.502 or 46.61.504. -

" “‘an individual is unconscious

“serious- bodily

Ch. 68 §2 " REGULARSESSION

vehicle while. having ‘aléohol in.a concentration inviolation ‘of. ROW.46.61,503 in Lis’or her
system: and - being-under:the -age ‘of .twenty-one.-. However; ‘in -those- instances.. where - the
person is incapable due to physical injury, physical incapacity; or.other physical limitation, of

“providing a; breath. sample or where the person‘is being treated in ‘a-hospital, clinic, doctar’s.
. office; emergency ‘medical vehiclé,: ambulance; ‘or:.other similar ‘facility in-which—a breath

- 'or where the officer has reasonable grounds to beliéve that

the person is under the influence of a drug, & blood test shall be administered by a qualified -
- . berson as provided in RCW 46.61.506(4) (5). The officer shall inform the person: of his orher . -
. right to refuse the breath or blood test, and of his ‘or her right to have ‘additional tests -
administered by any qualified person of his or her’ choosing -as provided in: RCW 46.61.506. -

o foran ata¥a Ll

o,
o

... Aa)Tf the driver refusesto take: the-test; the driver’s license, permlt, or, pnvﬂege

. will be revoked or denied for at’least one year; :and.: . o

‘(b). If the' dﬁver:reﬁ.lse‘s to-take the test, the driver Wi]l-nbt'»’byé"erli'giblé for an océﬁpatibnal'

fthé aﬂVer’s refiisal ’cdt’ake th £st may be ﬁsed:in'-

D)

a

the -driver o~ the "test “and “thé “ost s administered the drivers

"(8) Except as provided in'this section, the test administered shall be of the breath only, If

n-ind cic is under arrest for thé crime of vehicular ‘homicide as provided
in RCW-46.61.520; or -vehicular ‘assaitlt as provided in "ROW46.61.522, or'if* an" individual is

Junder. arrest for the crime of ‘driving Wwhilé under the infliience of intoxicating liquoi or drugs

as provided in RCW. 46.61.502, which arrest results from an accident in which there has been
v injury to another person, a-breath or blood test may be administered without
§t.heicOnsent‘0f the~indi"_~’idu?1' so-arrested. . T s e

BRREE Sad Labo

(&) Any person who is déad, uriconscious; or Who is otherwise in a eondition rendering him

or her“incapable- of refusal, shall-be ‘deemed not to have withdrawn the consent provided by

" subsection (1) of this section -and"the: test or ‘tests may be’ administeréd, Subject t0 the

provisions=of RCW: 46.61.506, and the person:shall be deemed to have received the warnings
required under subsection (2) of this section. B

() If, - following his or her arrest and redeipt of Wafniﬁgé under subsection (2) of this .

‘section,. the ‘person arrested refuses-upon the requeést of a law enforcement officer to submit

‘0 a test ortests of his-or her breath or blood, no test shall be: given except as authorized
under_subsectioj;:.(3)sor'(4)‘of this section. © ™ . N Ty e oo

section have been satisfied, a test or tests. of the person’s blood or breath-is administered and
‘the test Tesults indicate that.the alcohol concentration of the person’s breath or blood is 0.08
or more if the person-is-age twenty-one or; over, or is in-wdelati

. 0246:61.504 0.02 or:more if the person is under the age-of twenty-one, or the person Feftises

‘ - to- submit to a test, the; arresting officer or .other law enforcement officer at -whose. direction

.- -any-test has been given,.or the department, whére applicable, if the arrest results:in a test:of
“theperson’s blood, shall:-. i+ v e T e e
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' under a declaratlon aurthorized by RCW 9A_72 085 that states SRR

“Ch. 68, § 2

-*(a) Serve notice in writing on the person on behalf of the departmient of its intention to
suspend ‘revoke, ‘or deny the person’s hcense, perrmt or - prlvﬂege to d:ﬂve as requlred by

"subsection-(7) of this section;

" (b) Serve notlce in writing on the person on behalf of the department of h.lS or her nght to
3 hearing,” spec1fymg the steps he or she must take to obtam a hea.rmg as prov1ded by
subsectlon (8)of’ thls sectlon, B

(c) Mark the person’s Wash.lngton state drlvers hcense or perxmt to dnve, 1f any, m a
manner authonzed by the department .

(d) Serve notice in writing that the marked hcense or perrmt 1f any, isa temporary hcense v
that is valid for sncty days from the date of arrest or from the date notice has been given in

- the event notige is given by. the department following a blood: test, or. until the suspension,

revocation, or denial of the person’s license, permit, or privilege. to- drive is sustained at.a

- hearing pursudnt to subsection (8) of this section, whichever occurs. first. - No. temporary

hcense is. vahd to any greater. degree than the license -or perrmt that 1t -replaces; ‘and

* (e). Immedlately notify the department of the arrest and transmit to thé department within
seventy -two hours, except as delayed as the result of a blood fest; a sworn report or report'

(i) ‘That the’ ofﬁcer had reasonable grounds to believe the arrested person had béen drlvmg
or was in actual physical control of a‘motor vehicle within this state while under the influence
of -intoxicating’ liquor or drugs, or both, or was under the age of twenty-one years and had

. ‘been driving or ‘was in actual phys1ca1 control of a motor vehlcle whﬂe havmg :an aJcohol

concentrationin violation-of RCW 46.61.503; - :
() That after receipt of the warnings reqmred by : subsectlon (2) ‘of th1s sectlon the person

" vefused to submit to'a test of his or her blood or breath or a test was adnumstered and the

results mdlcated that ‘the aleohol’ concentration of the person’s breath or blood was 0.08 or -
more if the. person is age twenty-one or over, or was MM@QM@QA@M&

, or—46—61—504 0.02 6r more if the person is under the age of twenty-one, and

(m) Any other mformatmn that the dlrector may require. by rule.

-(7) The: department of hcensmg, upon the ‘receipt-of a sworn, report or report under a
declaratlon ‘authorized -by RCW 9_A._72 085 under subsection (6)(e). of this -section,. ,shall
suspend,-revoke, or deny the person s license, permit, or privilege to drive or any nonresident-. -
operating privilege, as provided in RCW 46.20.3101; such suspension, revocation, or denial to .
be. effective. beginning, sncty days from the.date of arrest or from the date notice has been
givén in the event notice is given by the department following a blood test, or When sustamed

" at a‘hearing pursuant to subsection (8) of this section, whichever oceurs first. -

" (8) A'person recelvmg notification under subsectlon 6)®) ‘of this Section may, Wlthln thrrty
days ‘after the notice has been given, request in writing a’ formal hearing” before -the
department The person shall pay a fee of one hundred dollars as part. of the request. i If.the

* request is mailed, it must be postmarked within thirty days after receipt of the'notification.

Upon timely receipt of such a request for a formal hearing, mcludmg receipt of the required
one hundred dollar-fee, the department shall afford the person‘an: opportumty for a hearing.

"The department may waive the required one hundred dollar fee if the person is an indigent, as.

defined in RCW:10.101.010. Except as otherwise provrded in"this section, the hearing is

~ stibject to and- shall be scheduled and conducted in accordance with: RCW 46.20.329 and -

46.20.332. The hearing shall be conducted in'the county of the arrest, except that all or part
of the hearing may, at the discretion of the department, be conduicted by telephone or other
electronic means. The hearing shall be held within sixty days followmg the arrest or
following the “date notice has been given in-the évent notice is given by the’ department

following a bloéd test, unless otherwise agreed to by the department and the person, in which
~ case the actioni by the -department shall be stayed, and any valid temporary license marked

under- subsection (6)(c) of this section extended, if the person is otherwise: ehglble for
licensing. For-the purposes of this section, the scope of the hearing shall cover- the issues of
whether a law enforcement officer had reasonable grounds to believe the person had been
driving or was’in actual physical control of a motor vehicle within this state while' under the
inflience. of intoxicating liquor or any drug or had béen driving or was in_actual physical

~.control of a motor vehicle within this state while having alcohol in his or her system in-a
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vconcentratlon in -

- this’ state. Whl]e unde

:may Dbresent ev1dence, and may testli"y The department»sh

- whose license;* pnvﬂege;

chesy2

ra ‘and: 0f-0:02 ‘oF more:if the’ 'person was under the
age of twenty—one, whether the person -was ‘placed inder-arrest, and (a) whether thé person

. refused to ‘submit to the test or tests upon request of the officer after-having béen informed

that: such refusal-would result in the revocation of the person’s license, permit, or privilege to
.dnve,, ari(h): l.f 4 test.or ‘tests were, admmlstered Whether the: apphcable requirements of this
séction: were- satisfied “before’ the “administration- of the ‘tést-or;tests;  whether the:person
submitted.to the test or tests, or-whether a test was admlmstered Wlthout express consent as’
‘permitted amder this* sect1on, and “whether “theé teést: '

‘Oneror: over- at: the’ time: ‘of thes arrest “OF W
46:61:504 0:02 or’more:if the persorn was-ander'the age of twenty-one at the tune of the arrest

= ‘The sworn report.or report under a declaration authorized by RCW 9A.72.085 submitted by &

1aw. enforcement .officer is:prima-facie . .évidence that: the -officer.had reasonable .grounds. to
‘believe the ‘pérson’ ‘Had bee driving:or was in’ actual phiysical control.of a motor vehicle within
the influience.of intoxicating liquor: or drugs;.or ‘both,: or the person: ‘had.

evidentiary foundation.  The: person rnay be represented by counsel ) ‘may questmn W1tnesses,
all order: ' th pensi

or' penmt ls suspended revoked or- demed Tnas ‘the: right to ﬁle a
-pétition:in‘the supenor court:of the county of ‘arrest o rev1eW the:final order of revoeation'by

~the’ depa.rtment ‘in* the -same “manner as* ‘an-appeal’ from ' deéision “of ‘4 court: of limited
Jurlsdlctm' :

“Notice:of - appeal must e filed within thirty days-after* the date the’ ﬁnal order is
served-or the‘nght to" appeal is Walved Notw1thstand1ng RCW 46.20:334, RALJ 1. L, or Gther

statutes’ or rules referencing :de -novo review, the appéal shall be limited to ‘s’ review of the’
" record. of ‘the -administrative hearing. -~ The .appellant: must: pay the costs ‘associated with

.obtaining the record of.the- hearing. before the hearing officer. .. The filing of the.appeal ‘does
not stay the: ﬁectlve date of the:suspension, revocation, or denial. = A petltlon filed under: this

. subsection;: must . include: the" petitioner’s ~ grounds.-for, requestmg review. " UUpon::granting

petltloners request for :review, the. court-shall review -the. department’s final order.- of

. suspension, revocation,.or denial as expeditiously as possible.., The reyiew.must be, limited to

a.determination of whether the. department, has committed. any: errors. of law,.-The supenor

court, ;shall accept those ‘factual determinations supported by substantial . ev.ldence in - the -
record:: (a) That were, expressly -made by the department or. (b) that may reasonably be -
. iriferred from the. final order of the department..- The'superior ‘court may reverse, affirm, or

modify the decision of the department.or remand the case back to the department for further
proceedmgsf“‘The decision 6f the superior court must be in writing and filed in the clerk’s
office ‘with-the: other'papers in the:case. - The:court-shall state the reasons for the decision. If

 judicial relief i is, sought for a.stay or other temporary remedy from the. department’s action,

ant such relief unless, the court:finds that the appellant is hkely to

the .court. shall not:
and that without a stay the appellant will suffer irreparable injury. If

prevailin the-app

the-court stays,th "suspensmn revocatlon, or_denial it may, impose cond1t1ons -on such stay.

. (10)-If a person:whose. driver’s license, perrmt -0 prmlege to drive has been or will be

: suspended ‘revoked, ‘or denied undei- subsection (7) of this sectlon, other than as a result ofa

breathor: blodd test refusal;’ and ‘who' has not commiitted ‘an’ offense for which he or she'was

granted a deferred prosecutlon under- chapter 10.05- RCW, "petitions a court for & deferred:
-208 ’ I Addllmns are -indicated by underlme, ‘deletions by stnkseut '
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2004 LAWS Ch. 68, §.4
prosecution on criminal charges arising out of the arrest for which actionr has been or will be
taken under subsection (7) of this section, the court may direct the department to stay any -
actual or proposed suspension, revocation, or denial for at léast forty-five days but not.more. ,
than ninety days. If the court stays the suspension, revocation, or.denial, it may impose
conditions on such stay. If the person is otherwise eligible for licensing, the department shall
issue a temporary license, or extend any valid temporary license marked undet subsection (6)
of this section, for the period of the stay. If a deferred prosecution treatment plan is not
recommended in the report made under RCW 10.05.050, or if treatment is rejected by the
court, or ifthe person declines to accept an. offered treatment plan, or if the person violates
any condition imposed by the court, then the court shall 1mmed1ately direct the department to

cancel the stay and any temporary marked license or extension of 2 temporary hcense 1ssued P

- under this subsection.
A suspension, revocation, or denial unposed under th1s sectlon, other than as a result of a

breath or blood test refusal, shall be stayed if the person is accepted for deferred prosecution =~

as prov1ded in chapter 10.05. RCW for the incident upon which the suspension, revocation, or
denial is based. If the deferred prosecution is terminated, the stay shall be.lifted and the
. suspension, revocation, or denial reinstated. If the deferred prosecutlon 1s completed the
stay shall be lifted and the suspension, revocation, or denial canceled. .

(11) When it has been finally determined under the procedures of this section- that ‘a
nonresident’s privilege to operate a motor vehicle in this state has been suspended, revoked,
or denied, the department shall give information in writing of the action taken: to_the motor
vehicle administrator of the state of the person’s residence and of any state in Wthh he or she
has a license.

Sec. 3. RCW 46 20 3101 and 1998 ¢ 213 s 2, 1998 ¢ 209 8, 2 and 1998 ¢ 207 s 8 are each
reenacted and amended to read as follows:

Pursuant to RCW 46.20.308, the departxnent shall suspend revoke, or deny the arrested
person s license, permit, or prmlege to drive as follows: !

(1) In the case of a person who has refused a test or tests: o

(a) For a first refusal within seven. years, where there has not been a prevmus mcxdent
within seven years that resulted in adnnmstratwe action under t}ns sectmn, revocatmn or
denial for one year; e

(b) For a second or subsequent refusal within seven years or for a ﬁrst refusal Where
there has been one:or more previous incidents within seven years, that have resulted in
administrative action under this sectlon, revocation or denial for two years or untll ‘the person
reaches age twenty-one, whichever is longer. "A revocation imposed under this subsection
(1)(b) shall run-consecutively to the penod of any suspension, revocatmn, or demal lrnposed
pursuant to a criminal conviction arising out of the same incident.

(2) .In the case of an incident where a person has subrmtted to or been admnnstered a test
or tests indicating that the alcohol concentration of the person’s breath or blood .was 0 08 or
more:

(a) For a first mc1dent Wlthm seven years, Where there has. not been a prev10us mc1dent
within seven years | that resulted in administrative action under- this sectlon, suspensmn for
ninety days; | : | -
() For a second or subsequent mc1dent W1th1n seven years revocatlon or demal for two
years . . O .

(8) In the case of an-incident where a person under age twenty—one has subm1tted to or
been administered a test or tests mdlcatmg that the alcohol concentratlon of the person’s
breath or' blood was in—v 6.61.504 0.02- or more:

(a) For a first incident vnthm seven years, suspensmn or demal for mnety days,

(b) For a second or subsequent incident, within seven years, revocatlon or demal for one
year or until the person reaches age twenty—one whichever is longer. .

" Sec.4. RCW 46.61.506 and 1998 ¢ 213 s 6 are each amended to read as follows

(1) Upon the trial of any civil or criminal action or proceedmg arising out of acts alleged to
have been committed by any person while driving or in actual physical control of a vehicle

Additions are indicated by underline; deletions by strikeout 209




‘ o:acologgst

’observauon perlod .
:.~(iv). Prior to- the start of the test, the temperature of the snnulator soluuon as measured by )

Lor minus 0.3 degrees centigrade; . . - .

. department :

*Ch. 68, §4 P | . REGULAR SESSION

whillé: under the influence: of mtomcatmg llquor or any drug, if the person’s. alcohol concentra-
tion is Jess than: 0.08; it is ev1denee that may‘be considered: Wwith- other: competent ‘evidence in
determmmg Whether the “person. was’ under the mﬂuence of mtomcatmg Tiquor. or any drug. -

“@ The breath analys1s shall be based upon grams of aleohol per two hundred ten hters of
breath: - ‘The: foregomg prov1s1ons “of this' section shall not be ‘construed as ]nmtmg ‘the
mtroductlon‘ ‘of-“any. other’competent ‘éviderice’ bearmg upon ‘the questlon Whether the person

.' Was under-th ,1nﬂuence _f mtomcatmg hquor or any drug o
NE) Analys1s of the person’s blood or breath to be cons1dered valld under the prov151ons of ..

thls section or, RCW. 46.61.502 or 46.61. 504 shall have been, performed ‘according to methods

: approved by the state tomcologlst and by an md1v1dua1 possessmg a valid permit issued by the
state toxjcologist for this purpose “The state toxmologist is 'directed to approve. sat1sfactory~
techniques or' methods, to supervise the examination of individuals to dscertain their qualifica- -

tions'and competence to’ conduct such analyses and to issue’ perrmts whmh shall be subJect to
termmatmn or revocatlon at: he‘dlscreuon of the. state toxmolog'lst -

')(a) A breath test performed by any instrument approved by the state tozacologlst ‘shall

) : be admissible: at- trial or in an administrative proceedmg if the prosecutlon or department .
e vproduces prima facie evidence of the followmg

", (i):The. person who performed the test Was. authonzed to perform such test by the state

eat drmk or smoke for at

- (if) ‘Thie’p bemg tested d1d not. vom1t or have anvthmi

: least ﬁfteen mmutes prior to -administration of the test;.

(i) The" person being tested did not have any forelgn substances, not to lnclude dental
work, . fixed. or: removable, in hisor her mouth at the beg'mmng of’, the ﬁfteen mmute

a thermometer approved of by the state tomcolog1st was’ thn'tv-four degrees cenngrade plus

¢ (v). The mternal standard test resulted in the message “ver:ﬁed”

+ (viiy The simulator external standard result d1d 11e between 072 to 088 mclus1ve and
(vm) All blank tests gave results of ; 000 : ~

and all- reasonable lnferences from 1t m a hght most favorable to the prosecutlon or

(@) Nothmg m: th1s sectlon shall be deemed to prevent the sub]ect of the test from
chalJengmg ‘the -reliability -or - accuracy of the test, the reliability -or functioning. of the
‘Instrument; or any maintenance procedures. - Such challenges, however; shall not preclude the

. admissibility of the test once the prosecution or department has made a prima facie showing
"of the requirements.contained-in (2) of -this subsection. -Instead, such challenges may be

-considered by the. trier of fact in determining - what. Welght to_give to the test -result.

~(B): ‘When;2 -blood - test - is- administered under the provisions -of RCW . 46.20.308, :the
w1thdrawal .of :blood-- for the purpose of ‘determining its alcoholic' or drug eontent. may. be

: performed only ‘by:a -physician,’ a registered nurse, er—a—quahﬁed—teehme}en a licensed

practical nurse, a nursing .assistant as ‘defined in chapter 18.88A RCW s physician assistant
as defined in chapter 18.71A RCW, a first responder as defined in chapter 18.73 RCW, an

emergency medical technician as defined in chapter 18.73 RCW, a health care assistant as
defined in chapter 18.135 RCW, or any technician trained in’ Wlthdrawmg blood Th1s

hm1tat10n shall not-apply to the taking:of breath specunens
(5) (6) The person tested may - have a phys1c1an, ‘or " a- qualified techmc1an, chemlst

S reg1stered nurse, or. other quahﬁed person of his or her own. choosing admlmster one or more
210 AR A Addmons -are>indicated , by underlme, deletions by smkseut ‘

.- (vi): The two breath. samples agree to. within plus or minus ten percent of thelr Tnean- to be'
determmed by the method approved bV the state toxicologist; ° .

")'For purposes ‘of this" section, “ prlma fac1e ev1dence” is ev1dence of sufﬁc1ent circum-

Stances that would supporta log1cal and reasonable infererice of the facts sought to be proved. -
-In “assessing whether theré is sufficient evidence of the foundational facts, the court or
‘administrative tribunal is to assume the truth of the prosecution’s or department’s evidence .

>
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2004 LAWS . Ch. 69, §1
tests in addition to any administered at the direction .of a law. enforcement officer. - The test
will be admissible if the person establishes the general acceptability of the testing. technique
or method. The failure or inability to obtain an additional test by a person shall not preclude
-the admission of evidence relating to the test or tests taken at the dJrectmn of a law
enforcement officer. L .

) (1) Upon the request of the person who shall submit to a test or tests at the request of
a law enforcement officer, full information concerning the test or tests shall be made avallable ’
‘ to him or her or hlS or her attorney

Approved March 22, 2004,
Effective June 10, 2004 .

CRIMINAL TRESPASS LAW—DEFINITIONS

~ CHAPTER 69

) S B No 6357 v
AN ACT Relating to enhancements to crlmmal trespass laW, and amendmg RCW 9A 52.010

BE IT ENACTED BY THE LEGISLATURE OF THE STATE’ OF WASHINGTON ) -

Sec. 1. RCW 9A_52 010 and 1985 ¢ 289 s 1 ate each amended to read as follow -
The following definitions apply.in this chapter:

0] “Premises” includes any bulldmg, dwelling, structure used for commerc1al aquaculture,
or any real property;

(2) “Enter”. The word “enter” when const1tut1ng an element or part of a crime, shall
include the entrance of the person, or the insertion of any part of his body; or any instrument

" or weapon held in his hand and used or mtended to be used to threaten or mtnmdate a person

or to detach or remove property;

(3) “Enters or.remains unlawfully”. A person “enters or remains unlawfully” in or upon
premises when he is not then hcensed invited, or otherwise privileged to so enter or remain.

A license or privilege.to enter or remain in a _bulldlng ‘which-is ‘only" partly .‘open to the
public is not a license or privilege to enter or remain in that part of a building which is not

-open to.the pubhc A person who enters or remains upon- ummproved and apparently unused

land, which is neither fenced nor otherwise enclosed in a manner des1gned o exclude
intruders, does so with license and privilege unless notice against trespass is personally
communicated to_him by the owner of the land. or some other authorized person;-or unless:
notice is given .by posting in a conspicuous manner. Land that is used for commercial
aquaculture or' for growing an agricultural crop or crops, other than tunber, is not unim-

proved and apparently unused land if a crop or any other sign of cultivation is clearly visible
or if notice.is given by posting in a’conspicuous manner. Similarly, a field fenced in. any
manner is not unimproved and apparently unused land. A license or privilege. to_enter or
rémain on improved and apparently used land that is open to the public at partlcular times,
which is neither fenced nor otherwise enclosed in a manner to exclude intruders, is not a
license or privilege to enter or remain on the land at other times if-notice of prohlblted times
of entry is posted ina consp1cuous manner; »

(4) “Data” ‘means a representatmn of mformatlon, knowledge, facts, concepts, or mstruc-

-tions that are bemg prepared or have been prepared ina formahzed manner and are mtended

for use in a computer; .

. (5) “Computer program” means an ordered set of data representmg coded mstructlons or”

statements that when executed by a computer cause the computer to process data, L

Additions are_indicated by underline; .deletions. by stikeout 211
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WSR 04-12-050

PREPROPOSAL STATEMENT OF INQUIRY

WASHINGTON STATE TOXICOLOGIST -

[ Filed May 28, 2004, 12:37 p.m. ]

Subject of Possible Rule Making: Administration of breath alcohol test.

Statutes Authorizing the Ag'ency to Adopt Rules on this Subj ect: RCW 46.61.506. -

- Reasons Why Rules on this Subject may be Needed and What They Might Accomplish: Changes to
RCW 46.61.506 have made sections of the current chapter 448-13 WAC redundant. The state
toxicologist is contemplating signiﬁcant amendments to the rules, repealing many obsolete and

.redundant provisions, and moving others from the Washington Administrative Code to agency policy
and procedures

Process for Developing New Rule: Pilot rule making.

-

Interested parties can part101pate in the decision to adopt the new rule and formulation of the
proposed rule before publication by contacting Barry K. Logan, Ph.D., DABFT, Washington State
Toxicologist, 2203 Airport Way South, Suite 360 , Seattle, WA 98134, (206) 262-6000.

May 27, 2004
Barry K. Logan

Washington State Toxicologist

1§

{ Levlslature Code Reviser Register

© Washington State Code Reviser's Office

_ http://wwwl.leg.wa. gov/documents/wsf/2004/ 12/04-12-050.htm : 10/10/2006
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WSR 04-12-051
EMERGENCY RULES

WASHINGTON STATE TOXICOLOGIST

- [ Filed May 28, 2004, 12:38 p.m. , effective June 10, 2004 ]

Date of Adoption: May 27, 2004

Purpose: The purpose of this emergency rule making is to indicate approval by the state. tox1colo g1$t
of thermometers used in the breath alcohol testing program : .

Citation of Existing Rules Affected by this Order: Amending WAC 448-13-020.

Statutory Authority for Adoption: RCW 46.61.506.

Under RCW 34.05.350 the agency for good cause finds that state or federal law or federal rule or a
federal deadline for state receipt of federal funds requires immediate adoptlon of arule.

Reasons for this Finding: Chapter 68, Laws of 2004 (SI—IB 3055), effective June 10, 2004, amends
RCW 46.61.506(4) to require that prior to the start of a breath alcohol test, the temperature of the
simulator solution must be measured by a thermometer approved of by the state toxicologist. It is
therefore necessary for the state toxicologist to approve thermometers on or before June 10, 2004.

Number of Sect1ons Adopted in Order to Comply with Federal Statute: New 0, Amended 0, Repealed
0; Federal Rules or Standards: New 0, Amerided 0, Repealed 0; or Recently Enacted State Statutes New
0 Amended 1 Repealed 0. : :

Number of Sections Adopted at Request of a Nongovernmental Entity: New 0, Amended 0, Repealed _
0. ' - ' - : ' : , v

Number of Sections Adopted on the Agency's Own Initiative: New 0, Amended 0, Repealed 0.

Number of Sections' Adopted in Order to Clarify, Streamline, or Reform Agency ‘Procedures: New 0,
Amended 0, Repealed 0.

Number of Sect1ons Adopted Using Negotiated Rule Makmg New 0, Amended 0, Repealed 0;
Pilot Rule Making: New 0, Amended 0, Repealed 0; or Other Alternative Rule Maklng New 0,

Amended 0, Repealed 0. (

May 27, 2004
Barry K. Logan, Ph.D.

' .Washington State Toxicologist

http://www1.leg.wa.gov/documents/wsr/2004/ 12/04-12-051.htm - - 10/10/2006
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[AMENDATORY SECTION (Amending WSR 95-20-025, filed 9/27/95)]WAC 448-13-020
Approval of breath test ((msﬁ-uments)) gulpmen ((Piﬁﬂﬁﬁﬁ@%@é—the%ﬁaﬁhﬁef

Pursuant to RCW 46 61. 5 06 the followmg 1nstruments are amoroved for the quantltatlve measurement

of alcoholin a Derson s breath:

(2) The DataMaster.

(2) Pursuant to RCW 46.61.506, the folloWing thermometers are approved:

(2) Mercury in glass thermometers with a scale graduated in tenths of a degree measui'inz arange"
‘between 33.5 and 34.5 degrees centigrade; and | - '

(b) Digital thermometer system contained within the Guth 2100 wet bath simulator.

“filed 10/11/91, effectlve 11/1 1/’91 91- 06 022 §448 13- 020 ﬁled 2/26/91, effectlve 3/29/91.]

Reviser's note: The bracketed material preceding the section above was supphed by the code
reviser's office. : :

© Washington State Code Reviser's Office

http://www1.leg.wa.gov/documents/wsr/2004/12/04-12-051.htm = - - 10/10/2006
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WSR 04-16-062

PROPOSED RULES

STATE TOXICOLOGIST

[ Filed July 30, 2004, 1:21 p.m. ]
Original Notice.
Preproposal statement of inquiry vyas filed .as WSR 04-12-050.
.Title of Rule and Other Identifying Infbrmation‘ Administration of breath test program. |

Hearing Locatlon(s) Washington State Patrol Forensic Laboratory Services Bureau 2203 Airport
. Way South, Sulte 360, Seattle, WA 98134 on September 7, 2004, at 9:00 a.m.

Date of Intended Adoption: September 14, 2004.

. Submit Written Comments to: Barry K. Logan, Ph.D., Washington State Toxicologist, 2203 Airport
Way South, Suite 360, Seattle, WA 98134, e-mail barry. logan@wsp wa.gov, fax (206) 262-6018, by
August 31, 2004.

Assistance for Persons wifch Disabilities: Contact Kitty J acobs by August 31, 2004, (206) 262-6000.

Purpose of the Proposal and Its Anticipated Effects, Including Any Changes in Existing Rules:
Changes to RCW 46.61.506 have made sections of the current chapter 448-13 WAC redundant. The
changes repeal many obsolete and redundant provisions, and move others from the Washington
Administrative Code to agency policy and procedures. The proposed changes in rules are de51gned to
simplify the administration of the breath alcohol test program used by law enforcement agen01es and
administered by the Washington State Patrol. Due to the significant scope of changes, the prior rules
chapter 448-13 WAC are being struck in their entirety and replaced with proposed chapter 443-16

Reasons Supporting Proposal: The proposed rules are keyed specifically to the authority delegated in
RCW 46.61.506 to the state toxicologist. The statute as revised and effective June 10th, 2004, states
"The state toxicologist is directed to approve satisfactory techniques or methods, to supervise the
examination of individuals to ascertain their qualifications and competence to conduct such analyses,
and to issue permits which shall be subject to termination or revocat1on at the'discretion of the state

tox1colog1st "

Statutory Authorlty for Adoptlon RCW 46.61. 506

~ Statute Being Implemented: RCW 46.61.506. -

Rule is not necessitated by federal law, federal or state court decision.

Name of Proponent: Barry K. Logan, Ph.D., governmental.

http://www1.leg.wa.gov/documents/wst/2004/16/04-16-062.htm : 10/10/2006
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Name of Agency Personnel Respohsible for Drafting, Implementation and Enforcement: Barry K. V
Logan, Ph.D., 2203 Airport Way South, Suite 360, Seattle, WA 98134, (206) 262-6000. -

- No small business economic impact statement has been prepared under chapter 19.85 RCW. No
small business impact. Only regulates government agencies.

A cost-benefit analysis is not required under RCW 34.05.328. Agency compliance'not required per
subsection (5)(a)(1). = -

July 30, 2004
~ Barry K. Logan, Ph.D.

Washington State Toxicologist

REPEALER
The following chapter of the Washington Administrative Code is repealed:

Chapter 448-13 WAC Administration of breath test program.
Chapter 448-16 WAC

ADMINISTRATION OF BREATH TEST PROGRAM

NEW SECTION

WAC 448-16-010 Basis for rules governing breath testing. In RCW 46.61.506(4), the leglslature
-establishes criteria for the admissibility of breath alcohol test evidence. RCW 46.61.506(3) authorizes
and directs the state toxicologist to approve satisfactory techniques or methods, to supervise the
examination of individuals to ascertain their qualifications and competence to conduct such analyses,
“and to issue permits to those individuals. These rules are intended to implement the direction of the
statute by 1) approving instruments and associated equlpment capable of performing a reliable breath -
alcohol test, 2) identifying classifications of individuals who are to be examined for their competence to
conduct such tests, and operate or maintain that equipment, and 3) identifying certain aspects of the
operation of that equipment, necessary for reliable testing. '

0 , , ' 5

NEW SECTION
WAC 448-16-020 Approval of breath test equipment. (1) Pursuant to RCW 46.61.506, the
following instruments are approved for the quantitative measurement of alcohol in a person's breath: -

a) The DataMaster. i C

b) The DataMaster CDM.

@) Pursuant to RCW 46.61.506, the following thermometers are approved: .

a) Mercury in glass thermometers with a scale graduated in tenths of a degree measuring a range

http://www1.leg.wa.gov/documents/wsr/2004/16/04-16-062.htm : L 10/10/2006
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between 33.5 and 34.5 degrees centigrade.

' b) Digital thermometer system contamed within the Guth 2100 wet bath simulator.

(]

NEW SECTION
WAC 448-16-030 Definitions. (1) "Accuracy" means the proximity of a measured value to a

reference value.

(2) "Alcohol" means the unique chemical compound ethyl alcohol.

(3) "Blank test" means the testing of an instrument to ensure that no alcohol from a previous test can

~ interfere with a person's breath test. \

(4) "Concentration" means the weight amount of aIcohol, expressed in grams, contained in two
hundred ten liters of breath or alcohol/water vapor.

(5) "Data entry" means the process of providing information through a keyboard to the instrument for
the purposes of (a) identifying a breath test document to an individual and (b) statistical analysis.

(6) "Interference" means a test result whose 1nfrared absorbance properties are not consistent with
ethanol :

(7) "End expiratory air" means the last portion of breath to be dehvered to the instrument once the
appropriate sample acceptance criteria have been met.

(8) "External standard test" means the use of a simulator containing a certified simulator solution, to
provide a known alcohol vapor concentration to test the accuracy and proper working order of the
instrument. This test of the function of the instrument is performed W1th every breath test. The external
standard test does not calibrate the instrument.

(9) "Internal standard test" means the use of a quartz filter to provide a check that the instrument has
maintained calibration since the last time cahbrat1on was performed and is in proper working order at
the time of the test. :

" (10) "Precision" means the ability of a technique to perform a measurement ina reprodu01b1e
manner.

~ (11) "Simulator" means a device which when filled with a certified simulator solution, maintained at
a known temperature, provides a vapor sample of known alcohol concentration.

. (12) "Valid breath sample" means a sample of a person's breath provided in such a manner to be
accepted for analysis by the instrument.

[l

NEW SECTION

_http://wwwlL_leg.wa.gov/doCumerits/wsr/2004/16/04-16—062,ht1h ' S ~10/10/2006
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WAC 448- 16—040 Foreign substances, interference, and invalid samples. (1) A determination as to
whether a subject has a foreign substance in his or her mouth shall be made by either an examination of
the mouth or a denial by the person that he or she has any foreign substances in their mouth. A test
mouthplece is not considered a foreign substance for purposes of RCW 46.61.506.

(2) If a subject is wearing jewelry or ornamentation pierced through their tongue, lips, cheek, or other
soft tissues in the oral cavity, they will be required to remove this prior to conducting the breath test. If
the subject declines, they will be deemed to have a physical limitation rendering them incapable of '
providing a valid breath sample and will be required to provide a blood sample under the 1mphed

" consent statute, RCW 46.20.308.

~ (3) If during a breath test, interference is detected, this will invalidate the test. The subject will be
required to repeat the test. A subject whose breath registers the presence of interference on two or more
successive breaths shall be deemed to have a physical limitation rendering them incapable of providing a
valid breath sample and will be required to provide a blood sample under the implied consent statute,

RCW 46.20.308.

(4) In the event that the instrument records an "invalid sample" result at any point during the subject's
test, that subject's test should be readministered, after again determining that the subject has no foreign
substance in their mouth as outhned in WAC 448 16-040(1), and repeating the fifteen minute
observatlon penod

i

NEW SECTION _ _ '

WAC 448-16-050 Test defined. A test of a person's breath for alcohol concentration shall consist of
the person insufflating end-expiratory air samples at least twice into the instrument, sufficient to allow
two separate measurements. There will be sufficient time between the provision of each sample to
permit the instrument to measure each sample individually. Two valid breath samples, provided
consecutively, will constitute one test. ’

The instrument will perfofm this test according to the following protocol when being employed to
quantitatively measure an individual's breath alcohol concentration. Successful compliance with each
~ step of this protocol is determined from an inspection of the printout of results. These steps are

' necessary to ensure accuracy, precision, and confidence in each test.
Step 1. Data entry.

Step 2. Blank test with a result of .000.

Step 3. Internal standard verified.

Step 4. First breath sample provided by subject.

Step 5. Blank test with a result of .000.

Step 6. External standard s1mu1ator solution test. The result of this test must be between 072
~ and .088 inclusive. _ , o

hitp://www1.leg.wa.gov/documents/wsr/2004/16/04-16-062.htm . 10/10/2006
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Step 7. Blank test with a result of .000.
| Step 8.} Second breath sample provided by subject.

-~ Step 9. Blanl< test with a result of 000, \ | | —
Step 10. Printout of results. | |

[

NEW SECTION |
WAC 448-16-060 Determmlng agreement of dupllcate breath samples. Pursuant to RCW

plus or minus ten percent of thelr mean.
(1) The breath test results shall be reported, truncated to three decimal places.
(2) The mean of the two breath test results shall be calculated and rounded to four decimal places.

(3) The lower acceptable limit shall be determined by multlplymg the above mean by 0.9, and
truncatlng to three decimal places.

(4) The upper acceptable limit shall be determmed by multlplymg the mean by 1.1 and truncatmg to
three decimal places. .

~ (5) If the results fall within and inclusive of the upper and lower acceptable limits, the two breath .'
samples are valid. - .

|

. NEW SECTION ' '

WAC 448-16-070 Review, approval and authorization of protocols of procedures and methods
by the state toxicologist. The state toxicologist shall review, approve; and authorize such protocols of

- procedures and methods (of the toxicologist's own promulgation or submitted by outside agenc1es or
individuals for consideration) required in the administration of the breath test program. Such review,
approval, and authorization will be so signified by a signed statement attached to each protocol, and kept
on file by the Washington State Patrol. These protocols will be updated as necessary to maintain the
quality of the breath test program. ) "

I

NEW SECTION

"WAC 448-16-080 Instructors. The state toxicologist shall certify persons found to be competent and
qualiﬁed as "instructors." Instructors are authorized to administer breath tests for alcohol concentration
using approved instruments and are further authorized to train and certify as operators, according to -
outlines approved by the state toxicologist, those persons the instructor finds qualified to administer the
breath test utilizing approved instruments. Instructors who are also certified as PBT technicians may

http://www1.leg.wa.gov/documents/wsr/2004/16/04-16-062.htm . 10/10/2006
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instruct other individuals as PBT technicians according to the approved outlines. Details of persons
certified as instructors shall be maintained by the state toxicologist and available upon request.

If an instructor fails or refuses to demonstrate to the state toxicologist or to his representative, that
they have the ability to adequately perform their respons1b111t1es as an instructor, then the state
toxicologist will suspend their permit.

[

NEW SECTION : _ ‘
WAC 448-16-090 Operators. The state toxicologist, or certified instructors shall certify as
"operators" persons found by them to be competent and qualified to administer breath tests for alcohol
concentration using approved breath testing instruments. Persons who have attended courses in the
operation of approved breath testing instruments taught by an instructor qualified by the state
toxicologist, upon certification of attendance and qualification, shall be designated as "operators."
Details of persons so certified shall be maintained by the state toxicologist and available upon request.

If an operator fails or refuses to demonstrate to the state toxicologist or to a certified instructor, that
he or she has the ability to adequately perform his or her responsibilities as an operator, then the state
toxicologist will suspend their permit. '

{

[]

NEW SECTION - c , ' v
'WAC 448-16-100 Solution changers. The state toxicologist, or certified instructors, shall certify as
"solution changers" operators found by them to be competent and qualified. In addition to being
qualified as "operators" these persons must receive approved instruction covering the changing of
simulator external standard solutions for approved breath test instruments, taught by an instructor
qualified by the state tox1cologlst Details of persons so certified shall be maintained by the state
toxicologist and available upon request. :

If a solution changer fails or refuses to demonstrate to the state toxicologist or to a certified
instructor, that he or she has the ability to adequately perform his or her responsibilities as a solution
changer, then the state toxicologist will suspend their permit. :

1

NEW SECTION ‘ .

WAC 448-16-110 Technicians. The state toxicologist shall certify as "technicians" such persons
found to be competent and qualified to maintain the proper working order of breath test instruments
through adjustment, repair, and regular service. Details of persons so certified shall be maintained by the

state toxicologist and available upon request.

Technicians are authorized to perform maintenance, calibration and instruction in the use of the
portable breath test devices. Technicians are also authorized to instruct persons otherwise qualified as
"technicians", "instructors," "operators," and "solution changers" according to training outlines approved,
by the state tox1colo gist. Certified technicians are themselves authorized to perform the duties of -

"Instructors," "operators," and ' 'solution changers." ,

http://wwwl.leg.wa. gov/docurnents/Wsr/2004/ 16/04-16-062.htm ' ‘ ~10/10/2006
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If a technician fails or refuses to demonstrate to the state toxicologist or his representative, that he or
she has the ability to adequately perform his or her responsibilities as a technician, then the state
toxicologist will suspend their permit.

[l

NEW SECTION ~
WAC 448-16-120 Permit cards. Pursuant to RCW 46.61.506, the state toxicologist shall authorize

the issuance to persons deemed qualified as "instructors," "operators," "solution changers" or
"technicians," a wallet-sized card bearing his or her name and designation. Permit cards shall bear the
signature or facsimile signature of the state toxicologist. Such permit cards shall expire three years after
the date on the card, unless renewed for a like three-year period. Operators whose authorization expires
may take recertification training within ninety days following expiration of their prior certification, but
are not certified to perform any evidential breath tests during that period. Once ninety days have elapsed
after the expiration of authorization, the operator must repeat the basic certification training.

1

- NEW SECTION

WAC 448-16-130 Review, approval, and authorization by the state tox1cologlst of training
courses and outlines. The state toxicologist shall approve and authorize such courses and course
outlines (of his own promulgation or submitted for consideration by outside agencies or individuals)

. required in the training of breath test program personnel. Such review, approval, and authorization will
be so signified by a signed statement attached to each course outline. These course outlines may be
reviewed and updated as necessary to maintain the quality of the breath test program. Instructors are
directed to use only approved outlines in conducting the training of operators. Information concerning -
. currently approved course outhnes can be obtained on application to the office of the state toxicologist.

il

NEW SECTION

WAC 448-16-140 Informatlon concernmg technical aspects of the breath test program.
Documents used by the state toxicologist and personnel involved in breath testing for the state of -
Washington, which are available on request include: The simulator solution preparation protocol,
alcohol analysis protocbl certification document for simulator solution, affidavit from analyst of
simulator solution, data base, quality assurance protocol, quality assurance procedure report, operator
course outline, operator refresher course outling, and operator training record, A fee may be charged to
cover the cost of providing these copiés. Copies of most of these records are ava11able at no chargeon a
web site maintained by the Washington State Patrol at http://breathtest.wsp. wa.gov/welcome.htm.

{

Reviser's note: The unnecessary underscoring in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.
NEW SECTION
WAC 448-16-150 Address for correspondence Information regarding instrument records, or the
certification of operators, instructors, solution changers, and technicians should be obtained from the
Washington State Patrol, Breath Test Section, 811 E. Roanoke, Seattle, WA 98102.

http://www1.leg.wa.gov/documents/wsr/2004/16/04-16-062.htm . 10/10/2006 -
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Persons seeking information regardiﬁg other aspects of the breath alcohol testing program shall direct
their request initially to the State Toxicologist, Washington State Toxicology Laboratory, Forensic
Laboratory Services Bureau, Washington State Patrol, 2203 Airport Way S., Seattle, WA 98134.

i o

NEW SECTION

WAC 448-16-160 - Severability. If any part or provision of these tules or regulatlons or the
application thereof is held invalid, such invalidity shall not affect other provisions or applications of
" these rules which can be given effect without the invalid provision or application, and to this end any-
section, paragraph or sentence, is declared to be severable.

[
Legislature Code Reviser Register

. © Washington State Code Reviser's Office
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WSR 04-19-144

PERMANENT RULES

STATE TOXICOLOGIST

‘ [ Filed September 22, 2004, 9:24 a.m. , effective October 23, 2004 ]

Purpose: Adoption of streamlined rules for administration of breath alcohol test. Chapter 68, Laws of
2004 (SHB 3055), effective June 10,2004, amended RCW 46.61.506 to place requirements for
admissibility of breath test results in statute. Chapter 448-13 WAC which previously addressed these
issues is'being repealed and replaced with chapter 448-16 WAC. Chapter 448-16 WAC follows the
direction of the statute to approve methods, equipment and personnel for breath alcohol testing. While
- many of the sections do not change substantively from those contained in chapter 448-13 WAC,
renumbering is intended to simplify the rules and make them easier to read. S—

\
|

Citation of Existing Rules Affected by this Order: Repealing chapter 448-13 'WAC.

Statutory Authority for Adoption: RCW 46.61.506.
Adopted under notice filed as WSR 04-16-062 on July 30, 2004.
- Changes Other than Editing from Proposed to Adopted Version: No substantive changes.

The proposed WAC has been amended for clarification as follows: "If the subject declines to remove
the jewelry or ornamentation, they will be deemed to have a physical limitation rendering them
Incapable of prov1d1ng a valid breath sample..." This is not a substantlve change. «

Number of Sect1ons Adopted in Order to Comply with Federal Statute: New 0, Amended 0, Repealed
0; Federal Rules or Staridards: New 0, Amended 0, Repealed 0; or Recently Enacted State Statutes: New
16 Amended 0, Repealed 27. '

Number of Sections Adopted et Request of a Nongovernmental Entity: New 0, Amended 0, Repealed

Number of Sections Adopted on the Agency’s Own Initiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or Reform Agency Procedures: New
16, Amended 0, Repealed 0.

Number of Sect1ons Adopted Using Negotiated Rule Making: New O; Amended 0, Repealed 0;
Pilot Rule Making: New 16, Amended 0, Repealed 27; or Other Alternative Rule Making: New 0,
Amended 0, Repealed 0. e '

Date Adopted: September 22, 2004.

http://www1.leg.wa.gov/documents/wsr/2004/19/04-19-144. htm ’ 10/10/2006
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Septémber 21,2004

Barry K. Logan PhD

State Toxicologist

REPEALER

The following chapter of the Washington Administrative Code is repealed:

Chapter 448-13 WAC Administration of breath test program.
Chapter 448-16 WAC

ADMIN.[STRATION OF BREATH TEST PROGRAM

NEW SECTION

WAC 448-16-010 Basis for rules governlng breath testing. In RCW 46.61.506(4), the 1eg1s1ature
establishes criteria for the admissibility of breath alcohol test evidence. RCW 46.61.506(3) authorizes
and directs the state toxicologist to approve satisfactory techniques or methods, to supervise the ‘
examination of individuals to ascertain their qualifications and competence to conduct such analyses,
and to issue permits to those individuals. These rules are intended to implement the direction of the
statute by 1) approving instruments and associated equipment capable of performing a reliable breath
alcohol test, 2) identifying classifications of individuals who are to be examined for their competence to
conduct such tests, and operate or maintain that equipment, and 3) identifying certain aspects of the
operation of that equipment, necessary for reliable testmg A

(]

NEW SECTION : ’
WAC 448-16-020 Approval of breath test equlpment €)) Pursuant to RCW 46.61.5 06, the
following instruments are approved for the quantitative measurement of alcohol in a person's breath:

a) The DataMaster. -
b) The DataMaster CDM.

(2) Pursuant to RCW 46.61.500, the following thermometers are approved:

a) Mercury in glass thermometers with a scale graduated in tenths of a degree measurmg arange
between 33.5 and 34.5 degrees centigrade. :

b) Digital thermometer system contained within the Guth 2100 wet bath simulator.

i

NEW SECTION |
WAC 448-16-030 Definitions. (1) "Accuracy" means the proximity of a measured value to a -

http://www.leg.wa.gov/documents/wst/2004/19/04-19-144.htm 10/10/2006
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reference value.
(2) "Alcohol" means the unique chemical compound ethyl alcohol.

(3) "Blank test" means the testing of an instrument to ensure that no alcohol from a previous test can
interfere with a person's breath test.

(4) "Concentration" means the weight amount of alcohol, expressed in grams contained in two
hundred ten liters of breath or alcohol/water vapor. .

(5) "Data entry" means the process of providing information through a keyboard to the instrument for
the purposes of (a) identifying a breath test document to an individual and (b) statistical analysis.

(6) "Interference means a test result whose 1nfrared absorbance properties are not consistent with
ethanol. :

(7) "End expiratory air" means the last portion of breath to be dehvered to the instrument once the
appropriate sample acceptance criteria have been met.

~ (8) "External standard test" means the use of a simulator containing a certified simulator solution, to
provide a known alcohol vapor concentration to test the accuracy and proper working order of the
instrument. This test of the function of the instrument is performed with every breath test. The external
standard test does not calibrate the instrument.

~ (9) "Internal standard test" means the use of a quartz filter to provide a check that the instrument has
maintained calibration since the last t1me calibration was performed and is in proper working order at
the time of the test. :

(10) "Prec151on means the ability of a technique to perform a measurement in a reprodumble
manner.

(11) "Simulator" means a device which when filled with a certified simulator solution, maintained at
‘aknown temperature, provides a-vapor sample of known alcohol concentration.

(12) "Valid breath sample" means a sample ofa person's. breath provided in such a manner to be
accepted for analys1s by the instrument.

0

NEW SECTION : ! .

WAC 448-16-040 Foreign substances, mterference, and invalid samples. (1) A determination as to
whether a subject has a foreign substance in his or her mouth shall be made by either an examination of
the mouth or a denial by the person that he or she has any foreign substances in their mouth. A test
mouthpiece is not considered a foreign substance for purposes of RCW 46.61.506.

Q) Ifa subj ect is wearing jewelry or ornamentation pierced through their tongue, lips, cheek, or other
soft tissues in the oral cavity, they will be required to remove this prior to conducting the breath test. If

the subject declines to remove the jewelry or ornamentation, they will be deemed to have a physical
limitation rendenng them incapable of providing a valid breath sample and will be required to provide a

!
[
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blood sample under the implied consént statute, RCW 46.20.308.

(3) If during a breath test, interference is detected, this will invalidate the test. The subject will be
required to repeat the test. A subject whose breath registers the presence of interference on two or more
successive breaths shall be deemed to have a physical limitation rendering them incapable of providing a
valid breath sample and will be required to provide a blood sample under the implied consent statute,
RCW 46.20.308.

(4) In the event that the instrument records an "invalid sample" result at any point during the subject's
‘test, that subj ect's test should be readministered, after again determining that the subject has no foreign
substance in their mouth as outhned in WAC 448-16-040(1), and repeatmg the fifteen minute \
observation period.

{

Reviser's note: The unnecessary underscoring in the above section occurred in the copy filed by the
agency and appears in the Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION
WAC 448-16-050 Test defined. A test of a person's breath for alcohol concentration shall consist of -

the person insufflating end-expiratory air samples at least twice into the instrument, sufficient to allow
two separate measurements. There will be sufficient time between the provision of each sample to
permit the instrument to measure each sample individually. Two Vahd breath samples, provided
consecutively, will constitute one test.
S , v

The instrument willt perform this test according to the following protocol when being employed to -
quantitatively measure an individual's breath alcohol concentration. Successful compliance with each
step of this protocol is determined from an inspection of the printout of results. These steps are
necessary to ensure accuracy, precision, and confidence in each test.

Step 1. Data entry.
- Step ‘2.‘ Blank test with a result of .000.
Step 3. Intemél_ étandard Veﬂﬁéd. |
Step 4. First bréath sample proyided by subject. | ]
Step 5. Blank test with a result of .OO_O.

Step 6. External standard simulator solut1on test. The result of this test must be between .072
and .088 inclusive. :

Step 7. Blank test with a result of .000.
St'ep_ 8. Second breath sample provided by subject.
Step 9. Blank test with a result of .000.

Step 10. Printout of results. | )

http://www].leg.wa.gov/documents/wst/2004/19/04-19-144.htm © 10/10/2006
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{

NEW SECTION
WAC 448-16-060 Determmmg agreement of duplicate breath samples. Pursuant to RC_W

plus or minus ten percent of their mean.
@) The breath test results shall be reported, truncated to three decimal places.
(2) The mean of the two breath test results shall be calculated and rounded to four decimal places.

(3) The lower acceptable limit shall be determined by mult1ply1ng the above mean by 0.9, and
truncatmg to three decimal places

(4) The upper acceptable 11m1t shall be determined by multiplying the mean by 1.1 and truncatmg to
three decimal places.

oIt the results fall within and inclusive of the upper and lower acceptable limits, the two breath
samples are Val1d

[

NEW SECTION ' ’

WAC 448-16-070 Review, approval and authorization of protocols of procedures and methods
by the state toxicologist. The state toxicologist shall review, approve, and authorize such protocols of
procedures and methods (of the toxicologist's own promulgation or submitted by outside agencies or
individuals for consideration) required in the administration of the breath test program. Such review, -

- approval, and authorization will be so signified by a signed statement attached to each protocol, and kept
on file by the Washington State Patrol. These protocols W1ll be updated as necessary to maintain the

qual1ty of the breath test program.

a

NEW SECTION

- WAC 448-16-080 Instructors. The state toxicologist shall certify persons found to be competent and

qualiﬁed, as "instructors." Instructors are authorized to administer breath tests for alcohol concentration

_ using approved instruments and are further authorized to train and certify as operators, according to
outlines approved by the state toxicologist, those persons the instructor finds qualified to administer the

breath test utilizing approved instruments. Instructors who are also certified as PBT technicians may
instruct other individuals as PBT technicians according to the approved outlines. Details of persons

- certified as instructors shall be maintained by the state toxicologist and available upon request.

If an instructor fails or refuses to demonstrate to the state tox1cologist or to his representative, that
they have the ability to adequately perform their respons1b1l1t1es as an instructor, then the state
toxicologist will suspend their permit. -

(]
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NEW SECTION ,

WAC 448-16-090 Operators. The state toxicologist, or certified instructors shall certify as
"operators" persons found by them to be competent and qualified to administer breath tests for alcohol
concentration using approved breath testing instruments. Persons who have attended courses in the
operation of approved breath testing instruments taught by an instructor qualified by the state
toxicologist, upon certification of attendance and qualification, shall be designated as "operators."
Details of persons so certified shall be maintained by the state toxicologist and available upon request.

If an operator fails or refuses to demonstrate to the state toxicologist or to a certified instructor, that
he or she has the ability to adequately perform his or her responsibilities as an operator, then the state .
toxicologist will suspend their permit. :

0

NEW SECTION ‘ ‘

WAC 448-16-100 Solution changers. The state toxicologist, or certified instructors, shall certify as
"solution changers" operators found by them to be competent and qualified. In addition to being
qualified as "operators" these persons must receive approved instruction covering the changing of "
simulator external standard solutions for approved breath test instruments, taught by an instructor
qualified by the state toxicologist. Details of persons so certlﬁed shall be maintained by the state
tox1colo gist and ava1lable upon request. -

If a solution changer fails or refuses to demonstrate to the state toxicologist or to a certified
instructor, that he or she has the ability to adequately perform his or her respon51b111t1es asa solutlon
changer, then the state toxicologist will suspend their permit. - :

I - o

NEW SECTION - ' o h
WAC 448-16-110 Technicians. The state toxicologist shall certify as "technicians" such persons
found to be competent and qualified to maintain the proper working order of breath test instruments
through adjustment, repair, and regular service. Details of persons so certlﬁed shall be maintained by the

state toxicologist and available upon request.

Technicians are authorlzed to perform maintenance, calibration and instruction in the use of the
portable breath test devices. Technicians are also authorized to instruct persons otherwise qualified as .
"technicians," "instructors," "operators," and "solution changers" according to training outlines approved
by the state toxicologist. Certified technicians are themselves authorized to perform the duties of
"instructors," "operators," and "solution changers."

If a technician fails or refuses to demonstrate to the state toxicologist or his representative, that he or
she has the ability to adequately perform his or her respon31b111t1es asa techmman then the state
toxicologist will suspend their permit. .

[

- NEW SECTION | -
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'~ WAC 448-16-120 Permit cards. Pursuant to RCW 46.61.506, the state toxicologist shall authorize
the issuance to persons deemed qualified as "instructors," "operators,” "solution changers" or
"technicians," a wallet-sized card bearing his or her name and designation. Permit cards shall bear the
signature or facsimile signature of the state toxicologist. Such permit cards shall expire three years after
the date on the card, unless renewed for a like three-year period. Operators whose authorization expires
may take recertification training within ninety days following expiration of their prior certification, but
are not certified to perform any evidential breath tests during that period. Once ninety days have elapsed
after the expiration of authorization, the operator must repeat the basic certification training.

0

NEW SECTION

WAC 448-16-130 Review, approval and authorization by the state t0x1colog1st of training

courses and outlines. The state toxicologist shall approve and authorize such courses and course

outlines (of his own promulgation or submitted for consideration by outside agencies or individuals)
"required in the training of breath test program personnel. Such review, approval, and authorization will
~ be so signified by a signed statement attached to each course outline. These course outlines may be
reviewed and updated as necessary to maintain the quality of the breath test program. Instructors are
directed to use only approved outlines in conducting the training of operators. Information concerning -
currently approved course outlines can be obtained on application to the office of the state toxicologist.

[l

NEW SECTION

WAC 448-16-140 Information concernmg technical aspects of the breath test program.
Documents used by the state toxicologist and personnel involved in breath testing for the state of
Washington, which are available on request include: The simulator solution preparation protocol,
alcohol analysis protocol, certification document for simulator solution, ‘affidavit from analyst of
simulator solution, data base, quality assurance protocol quality assurance procedure report, operator
course outline, operator refresher course outline, and operator training record. A fee may be charged to
cover the cost of providing these copies. Copies of most of these records are available at no charge on a

Web site mamtamed by the Washmgton State Patrol at http://breathtest.wsp.wa. gov/welcome htm.

{

Reviser's note: The unnecessary underscoring in the above section occurred in the copy filed by the
agency and appears in the Reglster pursuant to the requirements of RCW 34.08.040.
NEW SECTION
WAC 448-16-150 Address for correspondence. Information regarding instrument records, or r the
certification of operators; instructors, solution changers, and technicians should be obtained from the
Washington State Patrol, Breath Test Section, 811 E. Roanoke, Seattle WA 98102.

Persons seeking information regarding other aspects of the breath alcohol testing program shall direct
their request initially to the State Toxicologist, Washington State Toxicology Laboratory, Forensic
Laboratory Services Bureau, Washington State Patrol, 2203 Airport Way S., Seattle, WA 98134.

i
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NEW SECTION

WAC 448-16-160 Severability. If any part or provision of these rules or regulatlons or the
application thereof is held invalid, such invalidity shall not affect other provisions or applications of
these rules which can be given effect without the invalid provision or apphcatlon and to this end any
section, paragraph or sentence, is declared to be severable.

5

[

© Washington State Code Reviser's Office
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

DIVISION ONE
' )
MARK LUDVIGSEN, )
, ~ ) Ct. of Appeals No. 57935-5-1
Defendant/Appellant, ) Superior Ct. No. 05-1-08111-9 SEA
vs. ") :
) CERTIFICATE OF SERVICE -
CITY OF SEATTLE, ) BY U.S. MAIL
. ) »
Plaintiff/Respondent. )
)
)

The undersigned certifies under penalty of pei‘jury under the laws of Washington the following:
I am a citizen of the united States of America, over age eighteen years and competent to

be a witness herein.

That on the 13™ day of Novembér, 2006, I forwarded by U.S. Mail, postage prépaid, a’
true and correct copy of the attached The City’s Reply Brief directed to: .

Elizabeth Anne Padula : Theodore Wayne Vosk -
Goddard Wetherall Wonder & Padula Attorney at Law
155 108™ Ave NE Ste 700 - 8105 NE 140" PL.

- Bellevue, WA 98004-5912

DATED this 13th day of November, 2006 in Seattle, Washington.

Bothell, WA 98011-5334

Thomas A. Carr

Seattle City Attorney

500 Fifth Avenue, Suite 5350
PO Box 94667

" Seattle, WA 98124-4667

(206) 684-7757




